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Docket 11084. 


Gatliff Co.\l Company, Williainsburg, Ky., Petitioner, 

V. 

I 

Commissioner of Intern.\l Revenue, Respondent. 

i 

For the taxpayer: H. B. Lindsay, Esq. 

For the Comin’r: B. H. Saunders, Esq., A. G. Bouchard, 
Esq., A. H. Murray, Esq. 


1926. 
Jan. 18. 
“ 23. 
“ 23. 
Feb. 10. 
“ 18. 

Mar. 8. 

“ 11 . 


“ 25. 

“ 27. 


Docket Entries. 

\ 

I 

Petition received & filed. i 

Copy of petition served on Solicitor. I 

Notification of receipt mailed taxpayer. 

Motion to dismiss filed bv Solicitor. 

Copy of motion sensed on taxpayer. Assigned 
to 3-8-26. 

Hearing had before IMr. Arundell on motion to 
dismiss. Denied. ; 

Ordered—^motion be denied & taxpayer! given 20 
days from date hereof to file amended petition. 
Signed and filed. Both sides notified. 

Amended petition filed by taxpayer. 

Copy of amended petition served on Solicitor. 
Taxpayer notified. I 
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« 

May 25. Answer to amended petition filed by Solicitor. 
Copy served 6-15-26. 

1927. 

Jan. 21. Hearing date 3-24-27. 

Mar. 24, Hearing had before Mr, Morris on merits. Briefs 
due 4-15-27. 

“ 30. Transcript of hearing 3-24-27 filed. 

Apr. 7. Brief filed by General Counsel. 

“ 13. Bequest for an extension of ten days to file brief, 

filed by taxpayer. (Telegram.) 

“ 12. Ordered time to file taxpayer’s Brief be extended 

to 4-25-27. Signed and filed. Both sides noti¬ 
fied. 

“ 25. Brief filed by taxpayer. 

Oct. 10. Findings of fact and opinion rendered. Judg¬ 
ment on 15 da. ir50. Both sides notified. 

t t 

Dec. 28. Motion for redetermination filed by G. C, 

“ 31. Petition for rehearing filed by taxpayer. 

1928. 

Jan. 4. Notice allowing taxpayer until 1-18-28 to file set¬ 
tlement for hearing 1-26-28, failure to do so, 
hearing set 1-23-28. 

Jan. 4. Ordered, petition for rehearing be denied—en¬ 
tered. 

“ 24. Order of redetennination—entered. 

“ 23. Hearing had before Mr. Littleton on settlement 

rule 50, assigned to Mr. Morris for order. 

Apr. 20. Stipulation for review by Ct. of Appeals of D. C. 
filed. 

July 14. Supersedeas bond for $11,633.58 approved and 
ordered filed. 

“ 16. Notice of appearance of .James C. Rogers as coun¬ 

sel for taxpayer filed. 

“ 16. Petition for review by Court of Appeals of D. C. 

with assignment of errors, filed by taxpayer. 

“ 16. Proof of service filed. 

Sept. 7. Agreed statement of evidence lodged. 

“ 8. “ “ “ “ Approved and or¬ 

dered filed. 

“ 8. Praecipe filed by taxpayer. 
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Now, September 11, 1928, the foregoing docket entries 
certified from the record as a true copy. I 

j 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

I 

! 

* * * * « « I « 

1 

I 

9 Copy. I 

Form NP-2. | 

Treasury Department, Washington. I 
Office of Commissioner of Internal Revenue. 

IT :CA-2331-9-60D. November 20, 1925. 

Gatliff Coal Company, 

Williamsburg, Kentucky. | 

Sirs : 

The determination of your income tax liability for the 
years 1918 and 1919 pursuant to an examination of your 
books of account and records as set forth in office letter 

I 

dated February 27, 1925, discloses a deficiency in tax 
amounting to $6,297.94 for the year 1919 and I an overas¬ 
sessment of $2,752.89 for 1918, as shown in the attached 
statement. ^ 

In accordance with the pro\dsions of Sectioi^ 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of:this deter¬ 
mination. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington, D. C., and must 
be mailed in time to reach that Board within the 60-day 
period. ! 

Where a taxpayer is given an opportunity to appeal to 
the Board of Tax Appeals and has not done so within the 
60 days prescribed and an assessment has been made, or 
where a taxpayer has appealed and an assessinent in ac¬ 
cordance with the final decision on such appeal has been 
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made, no claim in abatement in respect of any part of the 
deficiency vill be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Eevenue, 
Washington, D. C., for the attention of It :CA-2331-9-60D. 
In the event that you do acquiesce in part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Eespectfullv, 

D. H. BLAIE, 
Commissioner, 
Bv C. E. NASH, 
Assistant to the Commissioner. 

Inelosures: Statements, Agreement—Form A. 

Form 7861—Eevised May, 1925. 

TK-3. 

(Here follows statement marked pages 10, 11, 12, and 13.) 

14 The value of $65,557.75 has been assigned, the 
leasehold as of March 1, 1913, for minerals only re¬ 
turnable at the rate of .0145^'- per ton applicable to 1918 
and subsequent years only. 

The additional value of leasehold is allowed for deple¬ 
tion purposes only, inasmuch as Article 831, Eegulations 
4.5, states in part as follows: 

“The fair market value of assets as of March 1, 1913, 
has no bearing on invested capital.” 

With respect to your contention that you should be al¬ 
lowed a March 1, 1913, value on the rights to operate a 
commissary on the leased property, you are advised that 
this office fails to find any authority in the law or regula¬ 
tions for the allowance of any deductions based on the 
right to operate a store. Section 214 (a) (10) of the Eev¬ 
enue Act of 1918 provides for a reasonable allowance for 
depletion of mineral and for depreciation of improvements. 
Article 201 of Eegulations 45 states that the essence of this 


/o 


SZiTOaHT 


lT:C«>-233l-9>60fi 


In re: Gatliff Coal Cos^axijr, 
Williaffls'barg, Xtatucl^. 


1918 

1919 
fotale 


Overaseessaent Deficiency In fez 
$2,752.89 ; $ 


12,752.89 


Set deficiency $2,546.05 
1918 

Anended net incooe as reported 
Add: 

(l) Depreciation claimed 
(I) Depreciation allowed 
coaformlng with yonr 
la-ief of May 6, 1922' 


Jifir.s: 

(^} Depletion on leasehoi'^ 
Zzhlbit ▲ 


$29,148.^ 


28.993.48 


>6.297.94 

16,297.94 


$257,325.76 


f 154.94 
i257.480.70 


8,970.82 


2$et ipcoae as adjusted 

$253,509.88 

Invested Capital 

1 

Capital Stock 

75,000,00 

Surplus 

452.130.69 

p;w7i».w 

Less: 

(1) Additional depreciation 

- 

alloved for 1909 to d917 iaclusiva 

19.755.78 

$607,374.91 

Add; 

(S) Ixeessive depreciation on boildngs 

i 

restored to surplus. 

^ 24.183.25 
$531,558.16 


Lass: 


(3) Dividends paid January 31, 

$22,500.00 prorated 334 days $20,589.04 

(4) PreTlona year*s tax 

$104,930.48 X 200/365 57.496.15 

Invested Capital adjusted 


i 78.085.19 
1453,472.97 







In re: Gatliff Coal Coo^eny 


Sxcets Profits (Credit 


856 of invested capital 

$36,277.84 

!bes^tion 

3.000.00 

$39,277.84 

far profits credit 


Avera^ prewar invested capital 

$292,468.00 

Invested capital taxable year 

Increase in invested capital 

453.472.97 

$161,004.97 

Avera^ prewar income 

$117,336.92 

10^ of increase to invested capital 

16,100.50 

TExftfflpt ion 

3.000.00 


$136,487.48 


Computation of Tax 

i of capital Income Credit Balyiga Hata Tax 
^ $90,694.59 $39,277.84 $51,416.75 SOjl^ $15,425.08 

B*l«ne# 162.815.29 _ 162.815.29 6Si 105.830.94 

Totals $253,509.88 $39,277.84 $214,232.0r$12i;254.97 


far prvfits Tax 


Het income 
Lest credit 
Taxable at 80^ 

Less excess profits tax 


$253,509.88 
136.437.42 Tax at SOjt 
$117,073.46 $93,667,97 

121.354.97 


Tar profits tax 
Total Profits tax 
Set income 

I«ss: Profits tax $121,254.97 
Sxeo^tlon 2.000.00 

Taxable at IZji 
Tax at 12^ 


Tax previously assessed 

June 1919, Account #43625 
Iiess oeerassessaent, October, 1922 


Sons 

$121,254.9? 

$253,509.88 

123.254.97 

$130,254.91 

; iS.630.59 
$136,885.56 


$146,661.53 

7,023.08 $139.638.45 





In re: Gatliff Coal Couvany 


1919 

Ket incoae reported aaended return 
Depreciation taken $29,350*26 

Depreciation alloved 29.095*91 


Lees: 

(3) Depletion on leasehold, Dxhlhlt A 
Vet Income adjusted 


XnTested Capital 


Capital Stock 
Surplus as shoen below 


Bealized appreciation 


$70,430*45 

254*35 

10.538*14 

$81,217.94 

I 3.054*80 

$78,183*14 

I $75,000*00 
546.076.06 . 

$621,076.06 

$625,046*88 


Less: 

(1) Preceding year's tax • 

$136,885*56 z *4226027 $57,848*21 

(2) Dividends paid January 8, 

$37,500.00 prorated 858 (358?) day s 36.780*82 I 94.629*03 


Invested Capital 


Surplus Analysis 

Surplus Decaoiber 31, 1917 
Taxable income 1918 
Von taxable income 
Xxcessive depreciation on buildings 


$530,417*85 


$452,130.69 

253,509.88 

1,854*56 

24.183*25 

^731,678.38 


Less 

Depreciation 1909 to 1917 

Donations 

Dividends 

1917 tax 


$19,755.78 

916.06 

60,000.00 

104.930.48 


Szcess Profits Credit 


185..6Q8.32. 

^546,076.06 


8^ of invested capital 
Vxeiqition 


$42,433.43 

3.000*00 

$46,433.43 


I 




78,163.14 


CoB^utation of Tax 

_ .' Balance _ 

$40,433*^ P^729*‘h. 


Credit 


■ -I- 

20^ $6,545.94 





Profits tax 


$78,163,14 


$6,545.94 


Vet lacoi&e 

Leas: Profits tax $6,545.94 
VxeiBptloa 2.000.00 

taxable at 10^ 

Tax at lO]^ 

Tax liability 

Tax previously ^assessed 

Deficiency 


8 . ^ 45.94 

169,017.20 

6>961.72 
$13,507. 66 
7.209. 72 

$6,297.94 


Explanation of Adjustments to Income for 1918 


(l) Depreciation amounting to $28,993.48 has been alloved 
ahich 1 b the amount shown in your brief dated May 6, 1922, and is 
considered by this office as reasonable in measuring the lose 
doe to wear and tear. 


(2) Tour claim for refund amounting to $19,879.13 corportt* 
tion income and profits tax assessed for the year 1918 has been 
reexamined in connection with your protest filed against the 
proposed assessment of additional income and profits tax for the 
year 1919, as set forth'in office letter dated Vovember 20, 1924, 
and your req^uest that your claim be reconsidered relative to es¬ 
tablishing a vadue on the leasehold based on additional information 
filed with the Engineering Division of the Bureau. 

In this connection you are advised that you have been al¬ 
lowed a value of $65,575.75 in excess of the value of leasehold and 
development originally assigned to be returned throu^ depletion, 
determined as follows: 

Estimated recoverable tonnage, March 1, 1913 4,548.355 

Leasehold value $65,557.75 


T^ue per ton 


DSPLSTICV SCSDOLB 


.0145 


Tear 

Tons mined 

Hate 

Depletion allowed, 

1912 

261,073 

.0145 

1914 

252,842 

.0145 


1915 

256,845 

.0145 

• 

1916 

290,916 

.0145 

• 

J917 

220,133 

,0145 


|918 

273,850 

.0145- 

$3,970.82 

|919 

210,676 

.0145 

$3,054.80 
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! 

provision is that the owner of mineral deposits shjill secure 
an allowance for depletion and depreciation based on his 
capital investment for the value of the property* on the 
basic date, plus subsequent allowable capital additions, but 
not including land values for purposes other that the ex¬ 
traction of minerals. Under the same article. Subdivision 
(d), it is stated that “A” mineral deposit, refers |to “min¬ 
erals only” such as “Ores only” in a case of a miiie, to the 
‘oil only’ in the case of an oil well, and the ‘gas only’ in 
the case of a gas well. The value of a mineral deposit is 
its cost; or it is the value of the mineral property less the 
value of the plant, equipment, and surface of the land for 
purposes other than mineral production.” Uiidbr Article 
203 (c) the value of a lessee’s equity, if acquired prior to 
March 1, 1913, is the value of his interest in the mineral 
as of that date. 

This office holds that under these i:>rovisions the value of 
the right to operate the store cannot be included and con¬ 
sidered a part of the value of the mine, or the company’s 
equity or interest in the mineral for depletion purposes. 
With respect to the allowance for depreciation or amortiza¬ 
tion of such right as claimed by the company in the event 
the claims for depletion are denied, this office can see no 
basis for such claims. The profits derived from the store 
are largely the result of the operation of a mercantile busi¬ 
ness by the company, and cannot be attributed to the right 
to operate it on the mining lease. 

Consideration has been given to the court decision re¬ 
ferred to in your Brief, but it cannot be conceded to have 
any application to your case and in the opinion of this 
office does not warrant any change in the cdnclusions 
reached. That decision was on a case in which tbe lessee, 
who sublet his lease, receiving a greater royalty than paid, 
was held entitled under the 1916 and 1917 Act, to charge 
depletion against royalty income, and did not involve the 
allowance on a value which does not attach to tile profits 
realized from the sale of coal, but from other operations 
as in this case. 
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15 Explanation of xYdjustments to Invested Capital for 

1918. 

1. Surplus as at January 1, 1918, has been reduced by 
insufficient depreciation on plant and equipment which is 
in accordance with Article 838, Regulations 45. 

2. Surplus at January 1, has been increased by exces¬ 
sive depreciation deducted on buildings prior to the tax¬ 
able year, which is in accordance with Article 838, Regu¬ 
lations 45. 

3. Dmdends paid during the first 60 days of the taxable 
year are deemed to have been paid from earnings accumu¬ 
lated during the preceding years and have accordingly been 
prorated from the dates paid which is in accordance with 
Article 859, Regulations 45. 

4. Federal income taxes are deemed to have been paid 
out of the net income of a taxable vear for which thev are 
levied and accordingly may be included in the computation 
of invested capital only until such taxes become due and 
payable. The correct tax liability for the preceding tax¬ 
able year has, therefore, been prorated from the due date 
in accordance with Article 854, Regulations 45. 

Ex})]anation of Adjustments lo Income for 1920 (1919?) 

1. Depreciation amounting to $29,095.91 has been allowed 
which is the amount shown in your brief dated May 6, 
1922, and is considered by this office as reasonable in meas¬ 
uring the loss due to wear and tear. 

2. Reserves to take ease of anticipated or pi'obable losses 
are not allowable deductions from gross income. Losses 
to be deductible must be absolute, complete, actually sus¬ 
tained during the year and charged off the books of the 
company, thereby disappearing as assets of the corpora¬ 
tion. 

3. See explanation ^2 of adjustments to income for 
1919. (1918?) 

Explanation of Adjustments to Invested Capital for 1920— 

(1919?). 

1. See explanation #4 of adjustments to invested cap¬ 
ital for 1919. 
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i 

2. See explaantion #3 of adjustments to investeid cap¬ 
ital for 1919. I 

The right to appeal as indicated on page 1 of this letter 
refers only to any deficiency in tax indicated therein, inas¬ 
much as there is no provision in the Revenue Act Of 1924 
granting the right to appeal against the determination of 
any overassessment found upon an audit of your 

16 return. 

Your claim for refund for 1918 vill be allowed 
for $2,752.89 and rejected for $17,126.24. 

The overassessment indicated herein will be mgde the 
subject of a certificate of overassessment which will reach 
you in due course through the office of the Collettor of 
Internal Revenue for your district and will be applied by 
that official in accordance with the provisions of Section 
281 of the Revenue Act of 1924. 

Now, September 11, 1928, the foregoing petitioii certi¬ 
fied from the record as a true copv. 

[seal.] B. D. gamble. 

Clerk U. S. Board of Tax Appeals. 

17 Filed Mar. 25, 1926, United States Board of Tax 

Appeals. j 

United States Board of Tax Appeals, j 

Docket No. 11084. i 

Appeal of Gatliff Coal Company, WilliamsbUrgh, 

Kentucky. 

Amended Petition. 

Now comes the Gatliff Coal Company, and by leave of 
the court heretofore granted amends its petition heretofore 
filed in this cause, so as to make the same read as follows: 

The above-named taxpayer hereby appeals froih the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT :CA:2331-9), dated No¬ 
vember 20, 1925, and as a basis of this appeal sefs forth 
the following: j 

1. The taxpayer is a corporation organized under the 
laws of the State of Kentucky, and having its ijrincipal 


i 
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place of business in the town of TVilliamsburg'h, State of 
Kentucky. 

2. The deficiency letter is dated November 20, 1925. The 
date of mailing to the taxpayer is unknown. 

3. The taxes in controversy are income and profits taxes 
for the year 1919, amounting to $6,297.94. The same letter 
also covers an over-assessment of $2,752.89 for the year 
1918. 

4. The Commissioner has fixed the amount of recover¬ 

able coal remaining on taxpayer’s leased premises 

18 on ^March 1,1913, at 4,548,355 tons, and has fixed the 
life of its mining operation thereon at 19 years from 

March 1,1913. The findings of the Commissioner on these 
two questions are accepted and not appealed from by the 
taxpayer. 

5. The determination of the tax contained in the said 
deficiency letter is based upon the following errors: 

(a) The Commissioner held that the profits realized from 
the operation of taxpayer’s commissary could not be con¬ 
sidered in determining the profits on coal, whereas he 
should have found and so reported that said commissary 
])rofits should be considered, and that said profits amount 
to $.108 per ton. 

(b) The Commissioner found and fixed $0,305 as the 
gross profit per ton of coal, whereas he should have found 
and fixed it at $.413. 

(c) The Commissioner found and fixed the total expected 
profits at $1,387,248.27, whereas he should have found and 
fi.xed the same at $1,878,470.61. 

(d) The Commissioner found and fixed the total present 
worth of taxpayer’s property as of March 1,1913, at $536,- 
310.19, whereas he should have found and so fixed said 
value at $726,222.37. 

(e) The Commissioner found and fixed that taxpayer’s 
leasehold interest had a value for depletion purposes 

19 of $96,389.75 to be allowed at the rate of $.0145 per 
ton; whereas he should have found and so reported 

a value of $255,470.03, to be allowed on coal mined at the 
rate of $.05617 per ton. 

The facts upon which the taxpayer relies as the basis 
for this appeal are as follows: 
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1st. On January 1, 1909, tlie taxpayer acquired by lease 
of A. Gatlitf and wife, and F. A. Heath, Agent, a tract of 
land lying in Whitley County, Kentucky, containilng 2,410 
acres, and in 1910 it acquired 198 acres additional and ad¬ 
joining lands, making a total of 2,608 acres. Thie life of 
said leases was 40 years from January 1, 1909. ' 

2nd. The inducements which caused taxpayer tO acquire 
said leases, and open and operate mines thereon y’-ere the 
combined revenues which it expected to receive from three 
sources: | 

(g) the sale of coal; (h) rents from Company houses; 
and (c) from goods and miners’ supplies sold from the 
Company store. i 

3rd. Said lands were situated in the heart of the moun¬ 
tains, and wholly undeveloped. It was necessary for tax¬ 
payer to provide on said lands every essential, i going to 
make a complete mining camp, including a comniissary. 

4th. Taxpayer had to and did construct and malintain on 
said property suitable store buildings, warehouses, and 
houses for store employees, and it at all times operated, 
as a matter of necessity a commissary in connection 
20 with and as a part of its mining operations in order 
to meet the requirements of its officers, agents and 
employees. 

5th. Taxpayer has continuously operated said Company 
store as a part of its mining operations, and will,! of neces¬ 
sity continue to operate the same to the end of its mining- 
operations. 

6th. Acting upon the assumption that said commissary 
department was an essential part of its mining operations, 
taxpayer did not undertake to keep separate | accounts, 
charging and crediting to these departments all items prop¬ 
erly belonging to each. 

Upon the taxpayer’s books as kept, there was charged 
against coal the entire expense of all taxes, insurance, 
director’s fees, auditor’s charges, legal expensed, salaries 
of officers; agents and employees, who performed services 
for both the store and mining department. These expenses 
for 1913 amounted to $17,938.56. Taxpayer avers of this 
amount $8,619.23 was properly chargeable against the eom- 


2—4833a 




10 


GATLIFF COAL CO. TS. COAIMISSIONER OF liSTT. REV. 


missary department. The store huildings, offices and ware¬ 
houses occupied by the commissary cost $22,000.00; the 
homes for store employees cost $6,000.00, total $28,000.00. 
The coal department furnished heat and light for the store 
buildings at an annual expense of $800.00. The store was 
not, bi^t should have been charged with $2,240.00 as rents, 
making a total of $11,659.2.3, which should have been 
charged against the store and a like amount should have 
been deducted from expenses charged against coal. 
The several items of expenses, etc., above set forth 

21 for the year 1913 were substantially the same as 
were incurred and paid for the years preceding and 

following the year 1913. 

7th. In the event it shall be determined by this court 
that the Commissioner did not commit an error in refus¬ 
ing to allow the profits of the commissary department to 
be reflected and taken into consideration in fixing the value 
of taxpayer’s property for depletion purposes, then the 
Commissioner did err in allowing coal to be charged with 
the various items set forth in the jireceding paragraph No. 
6, which were charged against coal, but which should have 
been charged against the commissary department. This 
error caused the Commissioner to find and fix the gross 
profit per ton of coal at $.305, whereas he should have found 
and reported it to be $.3548 per ton. The Commissioner 
found and fixed the expected profits from coal at $1,387,- 
248.27, whereas he should have found and fixed it at $1,- 
613,791.83; he found the present worth of taxpayer’s prop¬ 
erty to be $536,310.19, whereas he should have found it to 
be $613,966.76; he found the value of the lease to be $65,- 
557.75, whereas he should have found it to be $143,213.67; 
he found the depletion rate per ton of coal to be $.0145, 
whereas he should have found it to be $.0314. 

Because the Commissioner failed and refused to give to 
taxpayer’s property and plant the proper and sufficient 
valuation as heretofore set out and explained, the taxpayer 
has, for the year 1919, as well as other years, been 

22 deprived of the just and reasonable amount of al¬ 
lowance on said true valuation based upon the amor¬ 
tization period fixed by said Commissioner. 
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Wherefore the taxpayer respectfully prays that this 
Board may hear and determine its appeal in regard to 
the matters hei'cin specifically set forth. 

GATLIFF COAli CO., 

Bv H. B. LINDSAY, I 
Counsel for Taxpayer, 

Knoxville, Teiinessee. 

/ 

i 

Commonwealth of Kentucky, | 

County of Whitley: 

I 

Personally appeared before me the undersigned author¬ 
ity, J. B. Gatliff, who makes oath and says that he is the 
President of the Gatliff Coal Company, the above named 
petitioner; that he has read the foregoing petition and is 
familiar with the statements therein contained; and that 
the facts stated therein are true to the best of his Itnowledge, 
information and belief. 

J. B. GATLIFF. 

Sworn to and subscribed before me this 23jrd day of 
March, 1926. | 

[Seal of T. E. Mahan, Notary Public, Whittey Co'unty, Ky.] 

T. E. MAHAN, 
Notarfi Public. 

I 

My Commission expires the 1st day of April, 11928. 

Now, September 11, 1928, the foregoing amended peti¬ 
tion certified from the record as a true copy. I 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 


I 


12 


GATLUT COAL CO. VS. COMMISSIOITEE OF INT. KEV. 


23 Filed May 25, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 11084. 

Gatltff Coal Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

The Commissioner of Internal Revenue, by liis attorney, 
A. AV. Gregg, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the amended petition of the above- 
named taxpayer, filed March 25, 1926, admits, avers and 
denies as follows: 

(1) Admits the allegations in said paragraph of the 
petition. 

(2) Admits that the deficiency letter was dated Novem¬ 
ber 20, 1926, and avers that the same was mailed on said 
date. 

(3) Admits the allegations in said paragraph of the 
petition. 

Statements of Facts: 

1st. Admits that in 1909 the taxpayer acquired by lease 
of A. Gatlitf and wife a tract of land lying in Whitley 
County, Kentucky, containing 2,410 acres, but for want of 
knowledge or information sufficient to form a belief neither 
admits nor denies the other allegations in said paragraph 
of the petition but calls for proof thereof. 

2nd. For want of knowledge or information sufficient to 
form a belief neither admits nor denies the allegations 
in said paragraph of the petition, but calls for proof there¬ 
of. 

3rd. For want of knowledge or information sufficient to 
form a belief neither admits nor denies the allegations in 
said paragraph of the petition, but calls for proof 

24 thereof. 

4th. Admits the allegations in said paragraph of 
the petition. 
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5tli. Admits the allegations in said paragraph; of the 
petition. I 

6th. For want of knowledge or information sufficient to 
form a belief neither admits nor denies the allegations in 
said paragraph of the petition, but calls for proof I thereof. 

7th. Admits that the Commissioner determined the value 
of the lease to be $65,557.75 and determined the depletion 
rate per ton of coal to be $.0145, but neither adinits nor 
denies the other allegations of the said paragraph, the 
same being merely matters of argnment or of evidence. 

Wherefore, it is praved that the said petition be denied. 

A. W. GREG^, 

General Counsel, Bureau of Internal Revenue. 

Of counsel: 

BENJ. H. SAUNDERS, | 

Special Attorney, Bureau of Internal Revenue. 

Now, September 11, 1928, the foregoing answer to 
amended petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

25 A true copy. Teste: | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. \ 

\ 

United States Board of Tax Appeals. | 

i 

Gatiff Coal Compaxy, Petitioner, 

V. 

CoMMissioxEK OF IxTERXAL REVENUE, Respondent. 

Docket No. 11084. Promulgated October 10,; 1927. 

In determining the March 1, 1913 value of a coal mine 
for depletion purposes, the future expected profits from a 
commissary operated in conjunction with said mine can not 
be included in the future expected profits from the sale of 
coal. 

{ 

I 

I 

j 
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Under the circumstances of this case, petitioner is en¬ 
titled to deduct from the expenses theretofore charged 
against the mining of coal certain expenses attributable to 
the operation of the commissary in determining the March 
1,1913 value of the leasehold for depletion purposes. 

11. B. Linrl.^aj/, Esq., for the petitioner. 

A. George Bouchard, Esq., for the respondent. 

This proceeding is for the redetermination of a defici¬ 
ency in income and profits taxes for the year 1919 of 
$6,297.94. Two questions are raised by the pleadings; (1) 
whether the future profits realized from the operation of 
the petitioner’s commissary should be taken into considera¬ 
tion in determining tlie March 1, 1913 value of its ])roperty 
for depletion purposes and; (2) if not, whether grf)ss 
profit per ton of coal should be increased by the allocation 
of certain expenses to the commissary which were charged 
against coal, the March 1, 1913 value having been deter¬ 
mined by present value method. 

Findings of Fact. 

The petitioner is a corporation organized in 1909 under 
the laws of the State of Kentucky, with principal offices at 
Williamsburgh, Kentucky. The purposes of the corpora¬ 
tion as set out in its charter were (a), the mining, selling 
and shipping of coal ( h) the building and renting of 
26 houses (c) the erecting and maintaining of commis¬ 
saries in connection with the mining, shipping and 
sale of coal and products of these and a general mercantile 
business. 

The petitioner on March 1,1913 was the owner of a lease 
on a certain boundary of coal land situated in Kentucky, 
which lease provided that the lessee should pay a fixed 
rental, whether coal was mined or not, of $5,000 for the 
calendar year 1910 and $6,000 per year for each year there¬ 
after; that the lessee should not assign nor transfer said 
lease nor any interest therein nor subject said premises, 
nor any part thereof, without the written consent of the 
lessors, except it may rent houses to its employees. 

The leasehold is situated in a mountainous country. 
There was no population on or near the property from 
which labor could be obtained to operate the property and 
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no adequate mercantile establishments on or near the prop¬ 
erty to supply the laborers and employees of the petitioner 
with the necessities and comforts of life. Consequently it 
was necessary, in order to carrv on and maintain its cor- 

^7 V 

porate functions, for the petitioner to construct the neces¬ 
sary houses for use of its employees, to establish and main¬ 
tain an adequate commissary and mercantile business and 
to provide suitable buildings therefor. 

It is customary and desirable for coal operating com¬ 
panies situated similar to the petitioner to operate a com¬ 
missary and store in connection with their businessi because 
of the profits derived therefrom and for the purpose of 
keeping the employees contended and satisfied. ' 

The petitioner located a camp on the property near 
27 the head of a small stream in a little valley between 
300 and 400 feet in width, between parallel ranges 
of mountains, and a railroad about 19 miles in length was 
constructed to the camp. The petitioner also installed and 
maintained a commissary and erected houses for its em¬ 
ployees. I 

By 1913 there were about 400 men in the employ of the 
petitioner and about 2,500 people living in the eainp. The 
petitioner had practically a monopoly on the trade of the 
])eople living in its camp and consequently realized large 
returns from its commissary. The commissary i accounts 
were kept separate on the books of the company and showed 
gross sales, inventories, and expenses, such a^ cost of 
goods, freight and salaries of commissary employees, but 
no charge was made for taxes, insurance, officers’! salaries, 
directors’ fees and other overhead expenses. The profits 
on sales from the commissaries thus shown by the books 
were as follows: 


1909 . 

.$ 9,028.67 

1913 .... 

.$33,805.46 

1910 . 

. 15,352.96 

1914 .... 

.! 31,250.16 

1911 . 

. 23,040.83 

1915 .... 

.i 32,573.60 

1912 . 

. 35,300.14 



The books further show merchandise 

inventories as fol- 

lows: 




1909 . 

.$ 4,025.00 

1913 .... 

.$26,010.00 

1910 . 

. 10,443.00 

1914 .... 

.I 25,289.00 
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1911 . 16,957.00 1915 . 24,851.00 

1912 . 21,504.00 


Tlio overliead and g’cneral expenses of tlie petitioner were 
as follows: 

28 SaJarief; and Fees. 




1010 

ion 

1912 

1013 

1014 

1015 

Prosidi^nt _ 

l>i)0.00 

1200.00 

V2()0.00 

1002.00 

3000.00 

2040.00 

2040.00 

Vico-I'ro?;. ... 


1200.00 

12ir>.T0 

2013.80 

3(H'X).00 

2040.00 

2040.00 

Mv^r. .. 

S7r).iK) 

1200.00 

1218.83 

1804.00 

3(X)0.00 

2040.00 

2040.00 

St't-y-Troas. .. 

GT.l.CK) 

12(^0,00 

1200.00 

inoo.oo 

1300.00 

1200.00 

1200.00 

Snpt,.. 

\,v2r)Am 

ITSO.To 

1628.S4 

1G0S.34 

1732.31 

170S.S0 

1710.05 

!Scri]> C'lerk 

4^r>'A) 

imiss 

1700.00 

2408.73 

2300.15 

ios:k3o 

2003.SS 


Aiiditw. 120.00 120.00 




Exn. 






fXMl.OO 

000.00 

DirtH'tors* 
fei*s . 

.'Kxt.eo 

300.00 

300.00 

3(M).()0 

300.00 

300.00 

300.00 

Total . 

4a70..50 

840(;.r>3 

8.554.27 

11080.87 

14038.40 

14732.25 

14762.03 

. 

iK>1.08 

25::3.77 

3(r2S.13 

1807.17 

19SS.O<5 

23.30.44 

2515.10 


Each of the officers performed duties in connection with the 
ojieration of the commissary. A large ])art of the seeretary- 
ti’easurer's work was connected with that branch of the 
business. All of the above salaries, fees and taxes were 
charged against the mining and selling of coal. One-third 
thereof is a reasonable apportionment to the commissary 
business for the years in (piestion. The ex])ense of heating 
the two commis.snry buildings from 1911 to 1915, inclusive, 
was tk800 annually, all of which was also charged to the 
mining of coal. 

On March 1, 191.3, there remained unmined from the 
leases then owned by the petitioner, 4,548,355 tons of coal. 
The amount of coal mined from the leased premises was as 
follows: 


1909 . , . . 

. 88,300 

tons. 

1915 . . . . 

.256,845 

tons. 

1910 . . . . 

.197,502 

tons. 

1916 ..,. 

.290,916 

tons. 

1911 . . . . 

.256,614 

tons. 

1917 . . . . 

.230,133 

tons. 

1912 . . . , 

.303,012 

tons. 

1918 . ... 

.273,850 

tons. 

1913 , 

.313,299 

tons. 

1919 ... . 

.210,676 

tons. 

1914 .. . . 

.251,842 

tons. 
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Opinion. \ 

Morris : i 

The petitioner contends that in determining the,value of 
the leasehold for depletion purposes there sihould be 

29 included in the future estimated profits the antici¬ 
pated profits from the conimissai'y. Its argument 

is based on the fact that the conducting of a mercantile 
business vas a necessary incident of its mining operations 
and customary for the coal mining industry to maintain 
such stores in order to hold the men in their employment. 
The commissary business was profitable for the petitioner 
and undoubtedly necessary in the operation of ps mine. 
Such considerations, however, are not determinatiye of the 
question involved. 

Section 2.34 (a) (9) of the Revenue Act of 1918 provides, 
“In the ease of mines, oil and gas wells, other natural de¬ 
posits and timber, a reasonable allowance for deplkion and 
for depreciation of improvements, according to thq peculiar 
conditions in each case, based upon cost, includipg cost of 
development not otherwise deducted: Provided that in 
the case of such property acquired prior to March 1, 1913, 
the fair market value of the property (or the taxpayer’s 
interest therein) on that date shall be taken in lieu of cost 
up to that date: * * ♦” I 

The only value upon which depletion is allowalble is the 
value of the mineral deposit in the ground at the basic date. 
The right to operate a commissary is not such ah asset as 
is subject to a depletion allowance. Whatever Value that 
right may have therefore can not be taken into considera¬ 
tion in determining the value of the petitioner’s! property 
for depletion purposes. The action of the respondent in 
eliminating from the estimate of future expected profits 
to be derived from the leasehold’s certain expected future 
profits from the commissary, was correct. ; 

30 The second contention raised by the petitioner is 
that the respondent undervalued its leasehold in¬ 
terest for depletion purposes, altho-gh the commissary 
right may not be included therein, in that certain expenses 
were charged to coal which were attributable to the com- 

3—4833n 
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misary, thereby decreasing the profits from the mining of 
coal and reducing the March 1, 1913 value based on antici¬ 
pated profits. We ai'e satisfied from the evidence that the 
expenses for the period 1909 to 1915, used by the respond¬ 
ent in the ascertainment of profits, on which the March 1, 
1913 value was based, erroneously included charges against 
the cost of production of coal which were attributable to 
the commissary. The commissary accounts were kept sep¬ 
arate on the books of the company but only showed such 
expenses as cost of goods, freight and salaries of commis¬ 
sary employees. Xo charge was made for taxes, insurance, 
officers’ salaries, directors’ fees, and other overhead ex¬ 
penses which were all charged against the mining and sell¬ 
ing of coal. In our opinion, a reasonable apportionment 
of the officers’ salaries and taxes for the years 1909 to 
1915 is one-third to the commissarv and two-thirds to the 
mining of coal. As all of these expenses were charged 
against the mining of coal, the profits from that branch 
of the business from 1909 to 1915 should be recomputed 
by eliminating therefrom one-third of the officers’ salaries 
and taxes, as set forth in the findings of fact. In addition, 
there should be deducted from the expenses of mining coal, 
$800 for heating the commissary buildings for each of the 
years 1911 to 1915, inclusive. The March 1, 1913 value of 
the property for depletion purposes should then be com¬ 
puted by the same method as that employed by the respond¬ 
ent, and not controverted by petitioner. 

Judgment icill he entered on 15 days’ notice under Rule 
50 . 

Considered bv Trammell and Littleton. 

Now, September 11, 1928, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

B. D. GAMBLE, 

ClerTi U. S. Board of Tax Appeals. 
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i 

31 & 32 UxiTF.D States Board of T.vx Appeals, Washing- 

Tox, D. C. I I 

Docket No. 11084. 

j 

' 

Gatliff Co.u. Company, Petitioner, i 

i 

Commissioner of Intern.4,l Revenue, Respondent. 

j 

Order of Redetermination. ' 

I 

Pursuant to the decision of the Board, promulgated Oc¬ 
tober 10, 1927, the respondent submitted a proposed re¬ 
determination of the deficiency with notice of Settlement. 
The petitioner having failed to file an alternative com¬ 
putation, and at the hearing on settlement Januaty 23,1928 
having failed to appear or otherwise contest the proposed 
redetennination, it is 

Ordered and decided that there is a deficiency for 1919 
of $5,816.79. ' 

(Signed) LOGAN MORRIS, 

Member U. S. Board of Tax Appeals. 

Entered Jan. 24, 1928. 

Now, September 11, 1928, the foregoing order of re¬ 
determination certified from the record as a tru^ copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMB4.E, 

Cleric U. S. Board of Tax Appeals, 

I 

True copy. Teste. i 

B. D. GAMBLE I 

Clerk U. S. Board of Tax Appeals. 

* * * # ♦ « I « 


I 

i 

I 

i 

I 

i 
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33 Filed .Jul. 16, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia. 

April Term, 1928. 

No. 11084. 

G.\tliff Coal Company, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee. 

To tlie Honorable the Chief .Tnstiee and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioner is a,a:g:rieved by a decision of the United 
States Board of Tax Appeals rendered against it on .Jan¬ 
uary 24, 1928 in the case of Gatliff Coal Company, Peti- 
tionei*, vs. Commissioner of Internal Revenue, Res])ondent, 
No. 11084 on the docket of the Board, and respectfully sub¬ 
mits its petition for a review thereof by the Court of Ap¬ 
peals in the District of Columbia, the parties having agreed 
that the review shall be in this Court, as evidenced by a 
stipulation filed with the Clerk of the Board. 

Statement of the Case. 

1. The petitioner is a corporation organized in the year 
1909 under the laws of the State of Kentucky, with prin¬ 
cipal offices at Williamsburg, Kentucky. The purposes of 
the corporation as set out in its charter were and are (g) 

the mining, selling, and shipping of coal, (b) the 

34 building and renting of houses, and (c) the erecting 
and maintaining of commissaries in connection with 

the mining, shipping, and selling of coal and products of 
these, and a general mercantile business. 

2. The petitioner acquired shortly after its organization 
and on March 1, 1913 and during the times hereinafter re¬ 
ferred to was the owner of a lease of certain coal land situ¬ 
ated in the State of Kentucky. The leasehold was located 
in a mountainous eogntry. There was little or no popula¬ 
tion on or near the property from which labor could be 
obtained to operate the property and there were no ade- 
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quate mercantile establishments on or near the !property 
to supply the laborers and employees of the i|)etitioner 
with the necessities and comforts of life. In order to carry 
on and maintain its corporate functions it was necessary 
for the petitioner to construct the necessary housds for the 
use of its employees, to establish and maintain aniadequate 
commissary and mercantile business, and to protide suit¬ 
able buildings therefor. Petitioner had practically a mo¬ 
nopoly on the trade of the people living in its damp and 
during the years 1909 through 1913, as well as ditring sub¬ 
sequent years, realized large profits from its copamissary 
and mercantile business in addition to the profits realized 
from the mining and sale of coal and from the renting of 
houses to its employees. All of these activities which re¬ 
sulted in ]')rofit to the petitioner were directly incidental to 
the right of the petitioner under the lease. The prospective 
profits from conducting the commissary find mer- 
35 cantile business Avere a verv material donsidera- 
tion to the petitioner in acquiring the lease. The 
realization of profits from the commissai-y and mercan¬ 
tile business was limited by the life of tlie rpine, esti¬ 
mated by the Commissioner of Internal Revenue at nine¬ 
teen years from March 1, 1913, because after the coal is 
mined out, the operation of the commissary and mercantile 
business will necessarily cease. 

3. In the ascertainment of the petitioner’s taxable net 
income for the year 1919 for the purposes of the F|odoral in¬ 
come and profits taxes under the provisions of the Revenue 
Act of 1918, the petitioner was laAvfully entitled finder the 
provisions of the Revenue Act of 1918, particularly Sec¬ 
tion 214 (a) (8) and Section 214 (a) (10) thereof find under 
the regulations of the Commissioner of Internal Revenue 
made in pursuance thereof, particularly Treasury Decision 
3760, to an allowance for the exhaustion of the i aforesaid 
leasehold used in the trade and business based onl the value 
of the leasehold as of jMarch 1, 1913. Notwithstfinding the 
provisions of the Revenue Act of 1918 and tlie regulations 
made in pursuance thereof, the Commissioner of Internal 
Revenue in determining the petitioner’s income; and pro¬ 
fits tax liability for the year 1919 denied to the petitioner 
the full allowance to which it was lawfullv entitled for the 
exhaustion of the aforesaid leasehold by refusing to take 
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into consideration and account in determining the value 
of the said leasehold as of March 1,1913 the profits earned 
and reasonably to be anticipated from the conduct of the 
commissary and mercantile business carried on by the pe¬ 
titioner as an incident to said leasehold. The Commis¬ 
sioner arrived at a value of the leasehold as of 

36 March 1, 1913 in the amount of $65,557.75, whereas 
when the very profitable commissary and mercan¬ 
tile business conducted by the petitioner as an incident of 
the lease is taken into account, said leasehold had a value 
as of March 1, 1913 in the amount of approximately 
$250,000, and by letter under date of November 30, 1925, 
the Commissioner of Internal Revenue advised the peti¬ 
tioner that the determination of its tax liability for the 
vear 1919 disclosed a deficiency in tax amounting to $6,- 
297.94. 

4. Thereafter, in accordance with the provisions of Sec¬ 
tion 274 of the Revenue Act of 1924, the petitioner filed 
with the United States Boai-d of Tax Appeals an appeal 
contesting the correctness of the determination of the Com¬ 
missioner of Internal Revenue as set forth in the letter 
addressed to the oetitioner bv the Commissinoer of Inter- 
nal Revenue under date of November 20, 1925. Subse¬ 
quently the issues raised by said appeal came on for hear¬ 
ing on March 24, 1927, before i\Ir. Logan iNIorris, a mem¬ 
ber of the United States Board of Tax Appeals at a hearing 
held by said Board in Washington, D. C., and oral testi¬ 
mony and documentary evidence were adduced by the peti¬ 
tioner in support of the petitioner’s contentions under the 
issues raised by the appeal. Upon completion of the testi- 
monv, it was directed bv the Board that the case be sub- 
mitted on briefs. Thereafter there was dulv filed on be- 
half of the petitioner a brief in which it was argued that the 
Commissioner of Internal Revenue in determining the 
value of the petitioner’s leasehold as of March 1, 

37 1913 should have taken into consideration and ac¬ 
count the gains from all sources incidental to said 

leasehold, including the gains from the sales of coal, the 
rental of houses, and the profits arising from the mercan¬ 
tile business or commissary. Subsequently, on October 10, 
1927, the United States Board of Tax Appeals promulgated 
its findings of fact and opinion in the case, and held that 
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the action of the respondent, Commissioner of Internal 
Revenue, in eliminating from the estimate of future ex¬ 
pected profits to be derived from the leasehold certain ex¬ 
pected future profits from the commissary was ! correct. 
After holding that certain modifications should be made in 
the determination of the gross profit per ton of coal as an 
element in the valuation of the leasehold, the Board of Tax 
Appeals decided that the l\rarcli 1, 1913 value of t^e lease¬ 
hold should otherwise be computed in accordance with the 
determination of the respondent. Commissioner of Internal 
Revenue. 

5. On December 31st, 1927 the petitioner filed with the 
United Slates Board of Tax Ai)poals a petition for a re¬ 
hearing on the ground that the Board’s opinion inithe case 
was contrary to the law and in conflict with certain other 
eases decided bv the Board. On Januarv 4th, 3928, an 
order was entered by the Board denying the petition for 
rehearing. Subsequently, on January 24, 1928, the Board 
of Tax Appeals entered an order of redetermination find¬ 
ing a deficiency in tax in the amount of $5,816.79 for the 
year 1919 computed in accordance with the opinion 
38 of the Board theretofore promulgated and filed in 
this case. 

Your Petitioner believes and avers that errors viere com¬ 
mitted by the Board, to its damage and prejudice, as showar 
by the following: 


Assignments of Error. 

1. The Board erred in holding that the action df the re¬ 
spondent, Commissioner of Internal Revenue, in eliminating 
from the estimate of future expected profits to be derived 
from the leasehold certain expected future profits from the 
commissary was correct. 

2. The Board erred in holding that the right to operate 
a commissary in connection with a coal mine is not such an 
asset as is subject to a depletion allowance. 

3. The Board erred in holding that the only value upon 

which depletion is allowable is the value of the mifieral de¬ 
posit in the ground at the basic date. | 

4. The Board erred in holding that the petitioner’s pro¬ 
fitable commissary and mercantile business was not an ele- 
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ment to be considered in determining the value of the peti¬ 
tioner’s lease as of March 1, 1913. 

5. The Board erred in not holding that the petitioner’s 
profitable commissary and mercantile business was an ele¬ 
ment to be considered in determining the value of the peti¬ 
tioner’s lease as of March 1, 1913. 

39 C. The Board erred in not holding that the peti¬ 
tioner was entitled to an allowance or deduction for 
the exhaustion of the whole value of its lease on March 1, 
1913 in determining the i)etitloner’s taxable net income for 
the year 1919. 

7. The board erred in not holding that the petitioner was 
entitled to an allowance or a deduction for the exhaustion 
or amortization of the March 1, 1913 value of its right to 
operate a commissary. 


8. The Bojird erred in failing to find as a fact that the 
prospective profits from conducting a commissary were an 
inducement to the petitioner in taking the lease and in open¬ 
ing and operating the mines on said leasehold. 

9. The Board erred in failing to find as a fact that after 
the coal is mined out from said leasehold interest the opera¬ 
tion of said commissary will cease. 

10. The Board erred in failing to find as a fact that on 
iMarch 1, 1913 the petitioner’s leasehold had a value of 

470.03. 

11. The Board erred in denying the petitioner’s petition 
for a rehearing. 

12. The Board erred in determining that there is a defi¬ 
ciency in tax due from the petitioner in the amount of $5,- 
810.79 for the vear 1919. 


Wherefore your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it be 
40 reviewed and reversed ])y this Honorable Court, and 
for such other and further relief as the Court may 
deem meet and proper in the premises. 


GATLIF COAL COMPANY, 

Petitioner. 

(Sgd.) JAMES C. EOGERS, 

(Sgd.) By H. B. LINDSAY, 

917 Fifteenth St. N. W., Washington, D. C., 

Attorneys for Petitioner. 
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I 

I 

State of Kentucky, 

County of Knox, ss: 

H. B. Lindsay, being duly sworn, deposes and ;says that 
he is attorney for the petitioner, that he knows the contents 
of the foregoing petition, that to the best of his knowledge 
and belief the statements therein are true, and that the as- 
signments of error are well taken and intended to be argued. 
(Sgd.) H. B. LIKDSAY. 

i 

Subscribed and sworn to before me this 21st day of June, 
1928. i 

(Sgd.) EES A W. AKARD, 

[notaei.\l SEAL.] Notary Puhlic. 

i 

Now, September 11, 1928, the foregoing petition for re¬ 
view certified from the record as a true copy. 

9 ! 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

41 Filed Sep. 8, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals, i 
Docket No. 11084. ! 

I 

i 

Gatliff Coal Company, Petitioner, 

i 

VS. j 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The following is a statement in narrative form of evi¬ 
dence adduced at the hearing of the above entitled case and 
material to the eighth and ninth assignments of error as 
set forth in the petitioner’s petition to the Court of Appeals 
of the District of Columbia for a review of the djecision en¬ 
tered herein by the Board of Tax Appeals; , 


4—4833a 
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Mr. E. L. Stephens, called as a witness for and on be¬ 
half of the petitioner, having been first duly sworn, was 
examined and testified that the erection, maintenance, and 
operation of a commissary was taken into consideration in 
the plans of the promoters of the Gatliff Coal Company for 
a charter and that such commissary or mercantile branch 
of the business was regarded by the promoters as a profit¬ 
able part of the business; and that there would be no rea¬ 
son for the operation of a commissary or mercantile estab¬ 
lishment in the localitv of the mine of the Gatliff Coal Com- 
pany after the coal had been entirely mined. 

42 & 43 Mr. Charles A. Griffith, called as a witness for 
and on behalf of the petitioner, having been first 
dulv sworn, was examined and testified that the life of 
the commissary operated by the Gatliff Coal Company at 
its coal mine would be eo-extensive with the life of the 
mine and that there would be no reason for maintaining 
the commissary in the locality of the mine after the coal 
had been entirely mined. 

It is stipulated and agreed by and between the parties 
hereto that the foregoing shall be the statement of evidence 
material to the eighth and ninth assignments of error as 
set forth in the petitioner’s petition to the Court of Appeals 
of the District of Columbia for a review of the decision en¬ 
tered herein bv the Board of Tax Appeals. 

(Sgd.) * H. B. LINDSAY, 

(Sgd.) JAMES C. EOGERS, 

Attorneys for Petitioner. 
(Sgd.) C. M. CHAREST, 

Attorney for Commissioner of Internal Revenue. 

A. 

Approved Sept. 8,1928. 

BENJAMIN H. LITTLETON, 

Member United States Board of Tax Appeals. 

[Seal U. S. Board of Tax Appeals, 1924.] 

No-w, September 11,1928, the foregoing statement of evi¬ 
dence certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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GATLIFF COAL CO. VS. COMMISSIONER OF INT. REjV. 

I 

44 In the Court of Appeals of the District of Columbia, 

April Term, 1928. | 

No. 4833. i 

G.iXLiFF Co.\L Company, Appellant, 

vs. 

Commissioner of Interx.a.l Eevexue, x\.ppe|llee. 

Designation for Printing Record. ! 

Now comes the appellant in the above entitled 'cause, by 
James C. Rogers, its attorney, and directs the| Clerk to 
print the record in said cause as filed, except the following 
parts thereof, which the Clerk is directed to omit, namely 

1. Omit Pages 2 to 8, inclusive. 

2. Omit Page 32. 

3. Omit Page 43. | 

Counsel certifies that the matter designated foi; omission 
is immaterial to the determination of the questions involved 
and that the printing thereof would be a needless expense. 

GATLIFF COAL COMPANY, 

Appellant. 

By JAMES C. ROGERS, 

Its Attorney. 

Service of a copy of the foregoing designation |for print¬ 
ing admitted this 19th dav of September, 1928. i 

C. M. CHAREST, | 

General Counsel, Bureau of Internal Revenue, 

Attorney for Appellee. • 

[Endorsed:] No. 4833, April Term, 1928. Gatliff Coal 
Companjq appellant, vs. Commissioner of Internal Reve¬ 
nue, appellee. Designation for printing record. For filing. 
Marsh & Rogers, Attorneys and Counsellors at Law, 917 
Fifteenth Street N. W., Washington, D. C. Court of Ap¬ 
peals, District of Columbia. Filed Sep. 19, 1928. Henry 
W. Hodges, clerk. | 

Endorsed on cover: Board of Tax Appeals. !No. 4833. 
Gatliff Coal Company, appellant, vs. Commissioher of In¬ 
ternal Revenue. Court of Appeals, District of Columbia. 
Filed Sep. 14, 1928. Henry W. Hodges, clerk. i 
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Court of Appeals of the District of Columbia 

OCTOBER TERM, 1929 

No. 4833 


GATLIFP COAL COMPANY, APPELLi^iNT, 

i 

'-s- : 

4 COIEMISSIONEK OP INTERNAL REVENUE. 


APPEAL FKOM THE BOAUD OF TAX APPEALS^. 


FILED OCTOBER 7, 1929. 


In the Court of Appeals of the District of Coluihbia, April 

Term, 1928. 

No. 4833. 

Gatliff Coal Company, Appellant, 

i 

V. 

Commissioner of Internal Revenue, Appellee. 

j 

Stipiclation Enlarging Record. ! 

i 

It is stipulated by counsel for the respective parties in 
the above entitled cause that the matter hereto annexed 
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shall be made a part of the record in said cause, it having 
been omitted inadvertently when the record was prepared. 

JAiMES C. ROGERS, 
Attorney for Appellant. 
JOHN H. McEVERS, 

October 5, 1929. Attorney for Appellee. 

Filed Dec. 31,1927, United States Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 11084. 

Gatliff Coal Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Petition of Taxpayer for a Rehearing. 

Index. 

Page 

(а) Contention of Taxpayer. 

{h) Error” complained of. 

{c) Facts—As found by U. S. B. T. A. 

Authorities Cited. 

(1) Act of Congress, Rev. 1918, Sec. 214 (a) (8) and 

(a) (10) . 

(2) Act of Congressj Rev. 1917, Sec. 5 (a) Seventh. ... 

(3) Alworth-Stephens Company v. Lvnch, 267 U. S. 

P. 364 ..*. 

(4) Boynton Gasoline Co. v. Com. Int. Rev. Board 

Tax Appeals, Docket Nos. 5342, 6909 and 6910.. 

(5) Blossburg Mercantile Co.—Appeal of, 4 B. T. A. 

690 . 

(б) Grosvenor Atterbury—Appeal of, 1 B. T. A. 169.. 

(7) Phillip Henrici Co. v. Reinecke, 3 Fed. (2nd) 34; 

5 Am. Fed. Tax Rep. 5196. 

(8) Roth Hotel Co.—Appeal of, 1 B. T. A. 1111. 

(9) Royal Collieries Co., Appeal of, 1 B. T. A. 369. . . 5 

(10) Taylor, Eli, v. Com. No. 3050 and Jas. D., J. A., 

D. W. & W. F. Boone, Consolidated cases. Nos. 
3051, 3052, 3053 and 3163. Opinion B. T. A. pro¬ 
mulgated December 1, 1927. 

(11) Wisconsin National Bank—Appeal of, 4 B. T. A. 
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United States Board of Tax Appeals. | 

Docket No. 11084. 

I 

Coal Company, Petitioner, 
vs. 

Commissioner of Intern.\l Revenue, Respondent. 

The Petition of Gailiff Coal Company for a Rehearing. 

\ 

Your petitioner, Gatliff Coal Company, relspectfully 
shows: ; 

(a) That the above styled cause was decideii and the 
opinion of the Board promulgated on October 10^ 1927, but 
that no decree has yet been entered in said cause, time hav¬ 
ing' been granted petitioner to study the findings of facts 
and decisions of Board in said cause. 

(b) That the finding of facts by the Honoralile United 
States Board of Tax Appeals in said cause is full, fair and 
satisfactorv. 

I 

(c) That petitioner contends that the decision of the 
Board is erroneous and does your petitioner a great in¬ 
justice in so far as it denied petitioner’s claini that the 
commissary operated by it, in connection with, | and as a 
part of its business, could not be looked to, and its earning 
capacity taken into consideration in determining!the value 
of petitioner’s leasehold either for “depletion” or “amorti¬ 
zation.” 

Therefore, petitioner prays this Honorable Bogrd to re¬ 
consider its decision with the respect to the operation of its 
said commissary and to allow the value of said commissary 
to be taken into consideration in determining the value of 
its said lease. 

Petitioner further shows that this Honorable Board 
found and declared essential facts to be: 

(1) That petitioner is a corporation organized in 1909 
Tinder the laws of the State of Kentucky; that the purposes 
of the corporation as set out in its charter were (a) the 
mining, selling and shipping of coal (&) the building and 
renting of houses (c) the erecting and maintainiiig of com¬ 
missary in connection with the mining, shipping aind sale of 
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coal and products of these, and a general mercantile busi¬ 
ness; that on March 1, Ihlo, [)etilioner was the owner of a 
lease on a certain boundarv of coal land situated in the 
State of Kentucky which lease provided * * * that 

said leasehold is situated in a mountainous country. There 
was no population on or near the property from which 
labor could be obtained to operate the property and no 
adequate mercantile establishment on or near the property 
to supply the laborers and emitloyees of the petitioner with 
the necessities and comforts of life; that consequently, it 
was necessary, in order to maintain its corporate function, 
for the petitioner to construct the necessary houses for the 
use of its employees, and to establish and maintain an 
adequate commissary and mercantile Inisiness is to provide 
suitable buildings therefor; that it is customary and de¬ 
sirable for coal operating comjianies, situated similar to 
petitioner, to operate a commissary and store in connection 
with their business b(.'cau.se of the. profits (ierircd therefrom 
and for the i)urpose of keeping the em])loyees contented 
and satisfied; that petitioiier installed and maintained a 
commissary and erected houses for its employees; that by 
the year 1913, there were four hundred men in the employ 
of petitioner and about twenty-five hundred people living 
in the camp; that petitioner had ])ractically a monopoly on 
the trade of the people living in ils camp and consequently 
realized large returns from its commissary; that the com¬ 
missary business was profitable for the petitioner and un¬ 
doubtedly necessary in the operation of its mine. 

This Board held that notwithstanding these facts, there 
is no law authorizing the valuation of a commissarv for 
the purpose of depletion. 

We are not complaining of this holding. 

Petitioner most earnestly insists, however, that this court 
should have held that the value of the commissarv of tax- 
payer could and should be looked to in fixing the value of 
its lease in 1913 for the purpose of “amortization” or “de¬ 
pletion” or both. 

The commissary was as much a part of the lease and 
value of the lease as the coal deposits or renting of miners’ 
houses. The lease itself authorized it to operate a com¬ 
missary and it was, in fact, operated as a “necessary” 
part of the lease. The actual value of the lease was greatly 
enhanced by the commissary feature. 
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It is a well settled principle of law, under the hcildings of 
this Honorable Board that the value of the corhmissary, 
operated in connection with, and as a part of, a mining 
operation, can and must be taken into consideratijon in fix¬ 
ing the value of the lease under which the taxpayer is 
operating. i 

See the cases of Eli Taylor, the four Boones, vs.i the Com. 
Docket Nos. 3050, 3051, 3052, 3053 and 3163. i 

Opinion promulgated December 1, 1927. | 

The facts in these cases were very similar to I the facts 
in petitioner’s case, and the court held in said! cases in 
accordance with our insistence. In rendering its opinion 
in said cases, this court said: I 

“On the other hand, the profits from the mercantile busi¬ 
ness and tenement houses were rclativelv largb. On an 
investment in buildings and fixtures valued at $23,148.87, 
the average operating profit during the five yeats preced¬ 
ing 1913, was $11,429.29. These profits must be Considered 
in determining what value, if any, the leasehold had on 
March 1,1913. If the leasehold as a whole had ayalue, the 
petitioners are entitled to deduct the exhaustio^i of such 
value over the remaining life of the leasehold. Appeal of 
Royal Collieries Co., 1 B. T. A. 369. : 

“After a careful consideration and anaivsis of the re- 

« 

suits of all of the operations carried on under!the lease, 
we have found that it had a value on March 1|, 1913, of 
$45,000. The petitioner is entitled to deductions for the 
exhaustion of this value over the life of the lease^ which we 
have found to be forty years.” 

I 

It will be observed that a former holding of this Board 
in the case of “Appeal of Royal Collieries Co., 1 B. T. A. 
369” is cited approvingly as an authority. ! 

We relied on the Eoyal Collieries case as an authority at 
the former hearing of this case, and we now relV on it and 
also on the Taylor and the Boones cases above pited. 

Petitioner’s lease had three elements of value as found 
by this Board: (a) The mining of coal, (5) the irenting of 
miners’ houses, (c) the operation of a commisfary. The 
Commissioner in fixing the value of the lease took into con¬ 
sideration the renting of houses and the mining of coal, 
but he excluded the value of the commissary. 



6 


The duration of the mining of coal has been fixed by the 
Commissioner and by the Board. The renting of houses 
and operation of a commissary will endure the same length 
of time and no longer. 

Under the uniform holdings of this Boai*d, except in 
petitioner’s case, the commissary department is considered 
as a part of the mining lease, and in order to mete out jus¬ 
tice to petitioner, the same holding is applicable and should 
be made to apply to its business. It would make no dif¬ 
ference to the petitioner or government in the payment of 
taxes, whether you use the word “depletion” or “amorti¬ 
zation.” Petitioner is entitled to the relief sought under 
one or the other theories, that is, that the value of commis¬ 
saries should be ascertained and an allowance for “deple¬ 
tion” made or an allowance for “amortization” purposes 
allowed. 

The figures showing the earnings are all in the original 
record in this case and there is no trouble in arriving at the 
added value to the lease if the commissary business is taken 
into consideration. 

What petitioner wants is relief against unjust taxes and 
it makes little or no difference to it by what measure this 
relief is meted out to it. 

Premises considered, petitioner prays: 

1st. That it may be permitted to file this petition for a 
rehearing in said cause. 

2nd. That it be granted the relief sought herein. 

Respectfullv submitted, 

GATLIFF COAL CO., 

By H. B. LINDSAY, Atty. 

United States Board of Tax Appeals. 

United St.\tes of Amf.ric.a., 

District of Columbia, ss: 

I, B. D. Gamble, Clerk of the United States Board of Tax 
Appeals, hereby certify the foregoing and attached to be 
true and correct copy of the Petition of Taxpayer for Re¬ 
hearing in Docket No. 11084, wherein Gatliff Coal Company 
is the Petitioner and Robert H. Lucas, Commissioner of 
Internal Revenue, is the Respondent. 
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In testimony whereof I hereunto subscribe mj^ name and 
affix the seal of said Board at the City of Washington in 
said District this 4th day of October, 1929. 

I 

[Seal XJ. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

\ 

United States Board of Tax Appeals. 

J 

Docket No., 11084. 

GiVTLiFF Coal Company, Petitioner, ; 

V. 

Commissioner of Internal Revenue, Respondent. 

I 

I, Benjamin H. Littleton, Chairman of the Unibd States 
Board of Tax Appeals, the same being an independent 
agency in the executive branch of the Government, do 
hereby certify that B. D. Gamble is Clerk of said Board and 
was such Clerk at the time of making and subscribing to 
the foregoing certificate and that the attestation of said 
clerk is in due form of law and by the proper officer. 

In testimony whereof I do hereby subscribe my name at 
Washington, D. C., this 4th day of October, 1929. 

I 

[Seal U. S. Board of Tax Appeals.] 

BENJ. H. LITTLETpN, 

Chairman United States Board of Tax Appeals. 

1 

United States Board of Tax Appeals.! 

Docket No., 11084. 

Gatliff Coal Company, Petitioner, 

V. I 

Commissioner of Internal Revenue, Respondent. 

I, B. D. Gamble, Clerk of the United States Board of Tax 
Appeals, do hereby certify that Benjamin HJ Littleton 
whose name is subscribed to the foregoing certificate was 
at the time of subscribing the same Chairman of the United 
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States Board of Tax Appeals, duly commissioned and 
qualified and that full faith and credit are due to all his 
official acts as such. 

In testimony whereof I have hereunto set mv hand and 
affixed the seal of said Board at Washington, D. C., this 
4th day of October, 1929. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

[Endorsed:] Xo. 4833. April Term, 1928. Gatliff Coal 
Company, Appellant, v. Commissioner of Internal Revenue, 
Appellee. Addition to Record per Stipulation of Counsel. 
Marsh & Rogers, Attorneys and Counsellors at Law, 917 
Fifteenth Street X. W., Washington, D. C. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 7, 1929. Henry W. 
Hodges, Clerk. 
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Statement of case .i 1 

Argument.I 8 


Point I. The Board of Tax Appeals should have 
found as a fact from the evidence before it that 
the prospective profits from conducting a com¬ 
missary on the leased premises were an inducer 
ment to the appellant in acquiring the lease and 
in opening and operating the mines on said 

leasehold.^ 8 

Point II. The Board of Tax Appeals should have 
found as a fact from the evidence before it that 
after the coal is mined out from said leasehold 
interest the operation of said commissary will 

cease . i. 10 

Point III. Under the Revenue Act of 1918, in de¬ 
termining the taxable net income of a taxpayer 
who is the lessee of a lease used in trade or busi¬ 
ness and acquired prior to March 1,1913, there ife 
required to be deducted from gross income an al¬ 
lowance for the exhaustion of the lease based oh 

the value of the lease as of March 1,1913.. 11 

Point IV. The very profitable commissary anji 
mercantile business carried on by appellant up¬ 
on the leased premises was an important element 
of the value of the leasehold on March 1, 1913, 
and should be taken into account in valuing thie 

leasehold as of that date .i. 17 

Point V. The element of March 1, 1913, value in 
the leasehold arising from the commissary and 
mercantile business should be returned to appel¬ 
lants ratably with the mining of the coal through 
the depletion deduction authorized by Section 
234 (a) (9) of the Revenue Act of 1918, but if 
that element of value should not be considered 
properly as the subject of depletion under Sec¬ 
tion 234 (a) (9), nevertheless such element bf 
value having a life coexistent only with the life 
of the mine, it is in any event returnable over the 
life of the property through deductions for the 
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IN THE 

Qlonrt of Statrirt nf (Solirntbia 

^ ApBUi Term, 1928. 

No. 4833. I 

♦ - 

^ Gatliff Coal Company, Appellant, 

vs. j 

I Commissioner of Internal Revenue, Appellee. 

\ 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF THE CASE. 

This case is here under authority of Sec. 1001 (a) of 
^ the Revenue Act of 1926, 42 Stat. 9,109; 26 U. SJ C. A. 

Sec. 1224, upon the petition of the GATLIFF COAL 
: COMPANY, the appellant herein, for the reviey of a 

decision of the United States Board of Tax Appeals 
making a determination of the appellant’s Federal in¬ 
come and profits tax liability for the year 1919. The 
case was heard before the Board of Tax Appeals on the 
twenty-fourth day of March, 1927; the Board’s decision 
I or order of redetermination was entered the twenty- 


I 



2 


fourth day of January, 1928; and the appellant’s pe¬ 
tition for the review of the Board’s decision was filed 
the sixteenth day of July, 1928. R, 2. By stipulation 
filed the twentieth day of April, 1928, it was agreed be¬ 
tween the Commissioner of Internal Revenue and the 
appellant that the Board’s decision should he reviewed 
by the Court of Appeals of the District of Columbia. 
R. 2. 

This case was before the United States Board of Tax 
Appeals in a proceeding brought by the appellant for 
the redetermination of an alleged deficiency in income 
and profits taxes for the year 1919, in the amount of 
$6,297.94 claimed and determined by the Commissioner 
of Internal Revenue to be due from the appellant. R. 
14. The appellant was advised of the Commissioner’s 
determination by a letter from the Commissioner under 
date of November 20, 1925. R. 3. The computation of 
the alleged deficiency was contained in a statement 
which accompanied the Commissioner’s letter, and 
w’hich is set forth in the record beginning at Page 4. R. 
4-5, and statement marked pp. 10, 11, 12, and 13 in¬ 
serted between pp. 4 and 5 of the printed record. 

The appellant is a corporation organized in the year 
1909, under the laws of the State of Kentucky, with 
principal offices at Williamsburg, Kentucky. R. 14. 
The purposes of the corporation as set out in its 
charter were and are: (a) the mining, selling, and 
shipping of coal; (b) the building and renting of 
houses, and (c) the erecting and maintaining of com¬ 
missaries in connection with the mining, shipping, and 
selling of coal and products of these, and a general mer¬ 
cantile business. R. 14. 

The appellant acquired shortly after its organiza¬ 
tion, and on March 1,1913, and during the times here- 
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inafter referred to was the owner of, a lease of said 
coal land situated in the State of Kentucky, The 
leasehold was located in a mountainous country. ; There 
was little or no population on or near the property 
from which labor could be obtained to operate the 
property, and there were no adequate mercantile |estab- 
lishments on or near the property to supply the la¬ 
borers and employees of the appellant with the neces¬ 
sities and comforts of life. In order to carry on and 
maintain its corporate functions, it was necessalry for 
the appellant to construct- houses for the use of its em¬ 
ployees, to establish and maintain an adequate com¬ 
missary and mercantile business, and to provide suit¬ 
able buildings therefor. R. 14-15. Appellant had 
practically a monopoly on the trade of the peoplediving 
in its camp and during the years, 1909, through 
1913, as well as during the subsequent years, realized 
large profits from its commissary and mercantile busi¬ 
ness in addition to the profits realized from the mining 
and sale of coal and from the renting of houses to its 
employees. R. 15. All of these activities whiph re¬ 
sulted in profit to the appellant were directly incidental 
to the rights of the appellant under the lease. The 
prospective profits from conducting the commissary 
and mercantile business were a very material consid¬ 
eration to the appellant in acquiring the lease. R. 15 
and R. 26. The realization of profits from the com¬ 
missary and mercantile business is limited by the life 
of the mine, because after the coal is mined out the 
operation of the commissary and mercantile business 
will necessarily cease. R. 26. The Commissioner of 
Internal Revenue estimated the life of the mine at 
nineteen years from March 1, 1913, and that finding 
was accepted by the appellant. R. 8. ; 


I 


In the ascertainment of the appellant’s taxable net 
income for the year, 1919, for the purposes of the Fed¬ 
eral income and profits taxes under the provisions of 
the Revenue Act of 1918, 40 Stat. 1057, the appellant 
was laAvfully entitled to an allowance or deduction for 
the exhaustion of the aforesaid leasehold used in the 
trade and business based on the value of the leasehold 
as of March 1, 1913. The Commissioner of Internal 
Revenue in valuing the appellant’s leasehold as of 
March 1, 1913, failed to take into account all of the 
valuable rights which accrued to appellant under the 
lease and refused in making the valuation to give any 
consideration or effect to the very valuable right of the 
appellant to operate a commissary on the leased prem¬ 
ises. R. 4. In other words, the Commissioner valued 
only a portion of the lease and not the whole of it. In 
arriving at the March 1, 1913, value of the appellant’s 
leasehold, the Commissioner used the well known 
analytical appraisal or present value method. The 
appellant has no objection to that method of deter¬ 
mining value. R. 18. However, although the Commis¬ 
sioner employed a proper method of valuation, he re¬ 
fused to take into account in determining the value of 
the said leasehold as of March 1, 1913, the profits 
earned and reasonably to be anticipated from the con¬ 
duct of the commissary and mercantile business carried 
on by the appellant as an incident to said leasehold. 
R. 4-5. The appellant’s contention is that taking into 
account the profits of the commissary branch of the 
business, the value of the leasehold on March 1, 1913, 
was much greater than that found by the Commis¬ 
sioner, and that the appellant is lawfully entitled to a 
larger annual deduction for the exhaustion of that 
value with a corresponding reduction in the tax lia¬ 
bility. 
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The case was heard before the Board of Tax Appeals 
upon the appellant’s amended petition and the Com¬ 
missioner’s answer thereto, and the Board in its opin¬ 
ion sustained the Commissioner’s action in eliminating 
the commissary profits as a factor in the determination 
of the March 1, 1913, value of the appellant’s lease¬ 
hold, but held that the value of the leasehold based 
upon the profits from the coal mining branch of the 
business should be redetermined by eliminating certain 
expenses incident to the commissary which had been 
charged by the Commissioner against the mining of 
coal. R. 17-18. An order of redetermination was en¬ 
tered accordingly. E. 19. 

By the assignments of error (R. 23) the appellant 
presents the following contentions: 


1. The Board erred in holding that the action of the 
appellee, Commissioxeb of Inteexal Revenue, in elim¬ 
inating from the estimate of future expected profits to 
be derived from the leasehold certain expected future 
profits from the commissary was correct. 

2. The Board erred in holding that the right t(J) oper¬ 
ate a commissary in connection with a coal mine is not 
such an asset as is subject to a depletion allowance. 

3. The Board erred in holding that the only value 
upon which depletion is allowable is the value of the 
mineral deposit in the ground at the basic date. 

4. The Board erred in holding that the appellant’s 
profitable commissary and mercantile business ■yas not 
an element to be considered in determining the value of 
the appellant’s lease as of March 1,1913. 

5. The Board erred in not holding that the appellant’s 
profitable commissary and mercantile business yas an 
element to be considered in determining the vdue of 
the appellant’s lease as of March 1, 1913. 
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6. The Board erred in not holding that the appellant 
was entitled to an allowance or deduction for the ex¬ 
haustion of the whole value of its lease on March 1, 
1913, in determining the appellant’s taxable net income 
for the year, 1919. 

7. The Board erred in not holding that the appellant 
was entitled to an allowance or a deduction for the 
exhaustion or amortization of the March 1, 1913, value 
of its right to operate a commissary. 

8. The Board erred in failing to find as a fact that 
the prospective profits from conducting a commissary 
were an inducement to the appellant in taking the lease 
and in opening and operating the mines on said lease¬ 
hold. 

9. The Board erred in failing to find as a fact that 
after the coal is mined out from said leasehold interest 
the operation of said commissary will cease. 

10. The Board erred in failing to find as a fact that 
on March 1,1913, the appellant’s leasehold had a value 
of $255,470.03, 

11. The Board erred in denying the appellant’s peti¬ 
tion for a rehearing. 

12. The Board erred in determining that there is a 
deficiency in tax due from the appellant in the amount 
of $5,816.79 for the year 1919. 

These contentions may be resolved into the following 
propositions: 

A. The Board of Tax Appeals should have found as 
a fact from the evidence before it that the prospective 
profits from conducting a commissary on the leased 
premises were an inducement to the appellant in ac¬ 
quiring the lease and in opening and operating the 
mines on said leasehold. 

B. The Board of Tax Appeals should have found 
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as a fact from the evidence before it that afier the 
coal is mined out from said leasehold interest the op¬ 
eration of said commissary will cease. 

C. Under the Revenue Act of 1918, in determining 
the taxable net income of a taxpayer who is the lessee 
of a lease used in trade or business and acquired prior 
to March 1,1913, there is required to be deducted from 
gross income an allowance for the exhaustion | of the 
lease based on the value of the lease as of March 1, 
1913. 

D. The very profitable commissary and mercantile 
business carried on by appellant upon the leased prem¬ 
ises was an important element of the value of thC lease¬ 
hold on March 1,1913, and should be taken into aiccount 
in valuing the leasehold as of that date. 

E. The element of March 1, 1913, value in the lease¬ 
hold arising from the commissary and mercantile busi¬ 
ness should be returned to appellant ratably with the 
mining of the coal through the depletion deduction au¬ 
thorized by Sec. 234 (a) (9) of the Revenue Act of 
1918, but if that element of value should not be consid¬ 
ered properly as the subject of depletion under ^ec. 234 
(a) (9), nevertheless such element of value, haiving a 
life coexistent only with the life of the mine, is in any 
event returnable over the life of the property through 
deductions for the exhaustion thereof under authority 
of Sec. 234 (a) (7) of the Act, and it is immaterial 
whether such deductions are called depletion, depre¬ 
ciation, amortization, exhaustion, or are otherwise des¬ 
ignated. 

F. The Board of Tax Appeals should have found as 
a fact from the evidence before it that the appellant’s 
leasehold had as of March 1, 1913, an additional value 
in the amount of $255,470.03 in excess of that orig- 
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inally determined by the Commissioner of Internal 
Eevenue. 


ARGUMENT. 

Point I. 

The Board of Tax Appeals Should Have Found as a 
Fact From the Evidence Before It That the Pros¬ 
pective Profits From Conducting a Commissary on 
the Leased Premises Were An Inducement to the 
Appellant in Acquiring the Lease and in Opening 
and Operating the Mines on Said Leasehold. 

As shown by the agreed statement of evidence (E. 
25), Mr. E. L. Stephens, who was called before the 
Board of Tax Appeals as a witness for and on be¬ 
half of the appellant, having been first duly sworn, 
was examined and testified that the erection, mainte¬ 
nance, and operation of a commissary was taken into 
consideration in the plans of the promoters of the 
GATLIFF COAL COMPANY for a charter, and that 
such commissary pr mercantile branch of the business 
was regarded by the promoters as a profitable part of 
the business. E. 26. That the prospective profits from 
conducting a commissary on the leased premises were 
an inducement to the appellant in acquiring the lease 
is further shown by the fact that one of the purposes 
of the corporation as set out in its charter was the 
erecting and maintaining of commissaries in connec¬ 
tion with the mining, shipping, and sale of coal and 
products of these and a general mercantile business. 
E. 14. That such was indeed the case might be inferred 
reasonably from the finding by the Board of Tax Ap¬ 
peals that it is customary and desirable for coal op¬ 
erating companies situated similarly to the appellant 
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to operate a commissary and store in connection with 
their business because of the profits derived therefrom. 
E. 15. 

No testimony whatever on this point was introduced 
by the Commissioner at the hearing before the Board, 
and the testimony of Mr. Stephens that the operation 
of a commissary and mercantile business was I taken 
into consideration in the plans of the promoters of the 
GATLIFF COAL COMPANY for a charter and that 
they regarded that branch of the business as being one 
of great profit stands undisputed on the record. 

The failure of the Board of Tax Appeals to make a 
definite and specific finding of fact on this point is 
probably because the Board in holding that the profits 
from the commissary should be excluded in determin¬ 
ing the March 1, 1913, value of the appellant’s lease¬ 
hold, did not consider that any such finding was nec¬ 
essary. However, as will be shown hereafter, the ap¬ 
pellant is under the law entitled to an allowance! based 
upon the whole value of its leasehold as of March 1, 
1913. It is therefore an important fact in the .devel¬ 
opment of the appellant’s case that the mercantile 
branch of the business was definitely taken into ac¬ 
count in the organization of the appellant coihpany, 
because it shows that the prospective profits from con¬ 
ducting a commissary on the leased premises were a 
very material inducement to the appellant in acquiring 
the lease and constituted a substantial element in the 
rights acquired by the appellant under the lease, for 
which it in turn agreed to pay certain valuable con¬ 
siderations. It is accordingly submitted that the un¬ 
disputed evidence in the record establishes that the 
prospective profits from conducting the commissary 
on the leased premises were an inducement to the ap- 
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pellant in acquiring the lease and in opening and op¬ 
erating the mines on said leasehold, and that the Board 
of Tax Appeals should have made a specific and def¬ 
inite finding of fact to that effect. 

Point II. 

The Board of Ta,x Appeals Should Have Found as a 
Fact From the Evidence Before It That After 
the Coal is Mined Out From Said Leasehold In¬ 
terest the Operation of Said Commissary Will 
Cease. 

The failure of the Board of Tax Appeals to make 
any definite and specific finding of fact that after the 
coal is mined out from said leasehold interest the oper¬ 
ation of said commissary will cease is due in all prob¬ 
ability to the theory of the Board that the profits from 
the commissary should be excluded in arriving at the 
March 1,1913, value of the appellant’s leasehold. The 
fact that after the coal is mined out from the property 
the subject of said leasehold interest, the operation of 
the commissary and mercantile business will cease, 
might be inferred reasonably from the finding of fact 
by the Board that the leasehold is situated in a moun¬ 
tainous country and that there was no population on 
or near the property. E. 14. From this finding it fol¬ 
lows that when the coal is mined out and the miners 
leave the mine, there will be no other persons who will 
buy at the appellant’s commissary there located, which 
would bring about the termination of the mercantile 
business. However, on this point there is the very 
definite testimony of Mr. E. L. Stephens and Mr. 
Charles A. Griffith as set forth in the agreed statement 
of evidence. R. 26. Mr. Stephens testified that there 
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would be no reason for the operation of a comihissary 
or mercantile establishment in the locality of ti[e mine 
of the GATLIFF COAL COMPANY after the coal had 
been entirely mined. Mr. Griffith testified that the life 
of the commissary operated by the GATLIFF COAL 
COMPANY at its coal mine would be coextensiye with 
the life of the mine, and that there would be no reason 
for maintaining the commissary in the locality of the 
mine after the coal had been entirely mined oit. No 
evidence whatever was introduced on behalf of the 
Commissioner on this point, and the testimony of Mr. 
Stephens and Mr. Griffith stands undisputed on the 
record. 

The fact that after the coal is mined the opieration 
of the commissary will cease, is of importance in the 
development of the appellant’s case because itj shows 
that the element in the March 1, 1913, value of the 
leasehold due to the mercantile business carried on by 
the appellant on the leased premises is of a pasting 
character and disappears vith the mining of the coal. 
It is therefore submitted that the Board of Tax Ap¬ 
peals should have found as a fact from the undisputed 
evidence that such was the fact. 

Point III. I 

I 

Under the Revenue Act of 1918, in Determining the 
Taxable Net Income of a Taxpayer Who is the 
Lessee of a Lease Used in Trade or Business and 
Acquired Prior to March 1, 1913, There is Re¬ 
quired to be Deducted From Gross Income an Al¬ 
lowance for the Exhaustion of the Lease Based on 
the Value of the Lease as of March 1, 191$. 

I 

Section 234 of the Revenue Act of 1918, 40 Stat. 
1057, provides as follows: 
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“See. 234. (a) That in computing the net in¬ 
come of a corporation subject to the tax imposed 
by Sec. 230 there shall be allowed as deductions: 

*«#*«#«* 

(7) A reasonable allowance for the exhaustion, 
wear, and tear of the property used in the trade 
or business, including a reasonable allowance for 
obsolescence; 

**««***# 

(9) In the case of mines, oil and gas wells, other 
natural deposits, and timlaer, a reasonable allow¬ 
ance for depletion and for depreciation of im¬ 
provements, according to the peculiar conditions 
in each case, based upon cost including cost of de¬ 
velopment not otherwise deducted: Provided that 
in the case of such properties acquired prior to 
March 1, 1913, the fair market value of the prop¬ 
erty (or the taxpayer’s interest therein) on that 
date shall be taken in lieu of cost up to that date: 
* * *. In the case of leases the deductions al¬ 
lowed by this paragraph shall be equitably appor¬ 
tioned between the lessor and lessee.” 

It was held early by the United States Board of Tax 
Appeals that a leasehold is an asset as to which a de¬ 
duction may be taken of a reasonable allowance for 
its exhaustion. Appeal of The Hotel De France Com¬ 
pany, 1 B. T. A. 28. In the Appeal of Grosvenor Atter- 
bury, 1 B. T. A. 169, the Board of Tax Appeals held 
that such a deduction should be based upon the value 
on March 1, 1913^ where the leasehold was acquired 
prior thereto. In that case the Board pointed out that 
the word “property” as used in the Act with refer¬ 
ence to deductions for exhaustion was used without 
limitation, restriction, or definition of that term, and 
said that a leasehold has long been recognized in law 
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as property and answers all the requirements I of the 
simple definition which describes property a^ “the 
exclusive right to possess, enjoy, and dispose of a 
thing.” To the same effect is the decision of the 
United States District Court for the Northern District 
of Illinois in the case of Philip Henrici Company v. 
Eeinecke, 3 Fed. (2d) 34. See also Kaufman-Straus 
Co. V. Lucas, 12 Fed. (2d) 774. 

It should be observed here that the principle 'under¬ 
lying the allowance of a deduction for exhaustion, 
whether called by the name depreciation or dei)letion 
or otherwise designated, is that by annual deductions 
according to some consistent plan, the cost, or the 
March 1, 1913 value of a property, whichever is appli¬ 
cable, shall be set aside out of earnings, so that the 
owner may recover the value of his investmeht. As 
to property acquired prior to March 1, 1913, it is rec¬ 
ognized that under the several income tax laws the 
owner is entitled to an allowance or a deduction for 
its exhaustion or depreciation which shall return to 
him ultimately the full value of his property as iof that 
date because it was on that date that the present sys¬ 
tem of income taxes became effective, and the courts 
have consistently held that increases in the value of 
property to be subject to the tax must have occurred 
during a period when the law was effective. Doyle 
V. Mitchell Brothers Company, 247 U. S. 179 Hayes 
V. Gauley Mountain Coal Company, 247 U. S. 189, and 
Lynch v. Turrish, 247 U. S. 221. 

In the Appeal of the Eoyal Collieries Company, 1 
B. T. A. 369, the Board of Tax Appeals in construing 
substantially similar provisions of the Eevenue Act 
of 1916, 39 Stat. 756 (Sec. 12 (a) second), held that 
the lessee of coal lands was entitled to the deduction 
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of a reasonable allowance for the exhaustion of lease¬ 
hold based upon March 1, 1913 value or for depletion 
upon the same basis, either deduction being computed 
proportionately with the amount of coal mined in the 
taxable vear. 

Whatever doubt may have existed as to the right of 
a lessee of a lease acquired prior to March 1, 1913 to 
take annual deductions for the exhaustion of the lease 
was finally resolved by the Supreme Court of the 
United States in its decision in the case of Lvnch v. 
Alworth-Stephens Company, decided March 2, 1925, 
267 U. S. 364, 45 S. Ct. 274. In that case the respon¬ 
dent had acquired prior to March 1, 1913, and on that 
date ow’ned, leases upon two definitely described tracts 
of land in Minnesota containing deposits of iron ore. 
The case involved the taxable year 1917 and came 
under the provisions of the Revenue Act of 1916, 39 
Stat. 756, which contains provisions substantially simi¬ 
lar to those contained in the Revenue Act of 1918, in¬ 
volved in the instant case. Section 12 (a) of the Reve¬ 
nue Act of 1916 provides that the net income shall be 
ascertained by deducting from the gross amount of the 
income, among other things, “a reasonable allowance 
for the exhaustion * * * of property arising out 

of its use; * * * (b) in the case of mines a reason¬ 
able allowance for depletion thereof not to exceed the 
market value in the mine of the product thereof which 
had been mined and sold during the year for which 
the return and computation are made. * * *” It 
does not appear that there was any other element of 
value in the lease other than that involved in the right 
to mine the ore, and the contention of the respondent 
was that it had a right to an annual deduction for the 
exhaustion of the March 1, 1913 value of its leasehold. 
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Upon the part of the petitioner the contention was that 
the leases did not convey to the lessee the ore deposits, 
but were contracts of rental conferring only the right 
to use and occupy the premises and mine the ore, and 
that as the value of the lease was dependent upon the 
ore and the ore belonged to the lessor, the lessee was 
not entitled to any deduction for the exhaustio:(i of the 
lease, the exhaustion, it was contended, being suffered 
by the lessor. However, the Court held that although 
the leases did not convey title to the unextracted ore 
deposits, they nevertheless conferred valuable rights 
on the respondent, and that there could be no doubt 
that the leases and interests thereunder belonging to 
the respondent were property. The Court said that 
there was nothing to suggest that the word “prop¬ 
erty” was used in the statute in any restricted sense. 
At page 369 the Court said, “The interest of respon¬ 
dent under its lease in the mines being property, its 
right to deduct a reasonable allowance for exhaustion 
of such property, if there be any, during the taxable 
year results from the plain terms of the statute.” The 
Court also quoted with approval the following excerpt 
from the opinion of the Circuit Court of Appeals (294 
F. 194): 

“The plain, clear, and reasonable meaning of 
the statute seems to be that the reasonable allow¬ 
ance for depletion in case of a mine is to be made 
to every one whose property right and interest 
therein has been depleted by the extraction and 
disposition ‘ of the product thereof which has been 
mined and sold during the year for which the re¬ 
turn and computation are made’ and the plain, 
obvious and rational meaning of the statute is 
always to be preferred to any curious, narrow, 
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hidden sense that nothing but the exigency of 
a hard case and the ingenuity and study of an 
acute and powerful intellect would discover.” 

In disposing of the contention that the depletion al¬ 
lowance provided by the Act applied to the physical ex¬ 
haustion of the ore deposits and that since title there¬ 
to was in the lessor, he alone was entitled to make the 
deduction, the Court said that the fallacy in the syl¬ 
logism was plain and that the deduction for depletion 
in the case of mines was simply a special application 
of the general rule of the statute allowing a deduction 
for exhaustion of property. The Court then went on 
to say that although the respondent did not own the 
ore deposits, its right under the lease was property 
vdthin the meaning of the general provision providing 
for an allowance for the exhaustion of property used 
in the business. The Court affirmed the decision of 
the Circuit Court of Appeals, and held that a lessee’s 
interest under a mining lease is property within the 
provisions of the income tax laws permitting a deduc¬ 
tion for the exhaustion of property, including, in the 
case of mines, an allowance for depletion. 

Subsequently to the decision of the United States 
Supreme Court in the case of Lynch v. Alworth 
Stephens Company, supra, the Treasury Department 
modified its regulations in conformity therewith, and 
by Treasury Decision 3760, approved by the acting 
Secretary of the Treasury under date of October 10, 
1925, and published in Internal Revenue Cumulative 
Bulletin IV-2, p. 154, amended the regulations on the 
subject and stated unequivocally that a lessee is en¬ 
titled under the Revenue Acts of 1916, 1917, 1918, and 
1921 to an allowance for the exhaustion of a lease used 
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in trade or business based on tbe value of tbe lease 
as of March 1, 1913, if acquired prior thereto. ! 

There is no dispute as to the facts in the instant 
case to which the foregoing now well settled proposi¬ 
tion of law finds application. The very purposes for 
which the appellant was incorporated were those car¬ 
ried out under the lease. R. 14. It is established by 
the findings of fact of the Board of Tax Appeals (R. 
14-16) that the appellant operating under the terms 
of its lease was every year mining coal from the lease, 
and it is therefore apparent that the lease became 
less valuable each year. These facts bring the case 
fairly within the provisions of the Revenue 'Act of 
1918 that the net income shall be ascertained! by de¬ 
ducting from the gross amount of the appellant’s in¬ 
come a reasonable allowance for the exhaustion, wear, 
and tear of property arising out of its use or employ¬ 
ment in the business or trade. It is accordingly sub¬ 
mitted that in determining the taxable net income of 
this appellant for the year 1919, the law requires that 
it be allowed a deduction from its gross income for 
the exhaustion of its leasehold based on the value of 
that leasehold as of March 1, 1913. I 

Point IV. I 

The Very Profitable Commissary and Mercantile 
Business Carried on by Appellant Upon the 
Leased Premises was an Important Element of 
the Value of the Leasehold on March 1, 1913, and 
Should be Taken Into Account in Valuing the 
Leasehold as of that Date. 

I 

It is now well established that leases, or more 
strictly speaking the rights acquired thereunder, are 
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property within the provisions of the several income 
tax acts granting allowances or deductions for the ex¬ 
haustion of property used in trade or business, and 
that where those rights were acquired prior to March 
1, 1913, the deductions for exhaustion are to be com¬ 
puted upon the value of those rights on that date. 
Lynch v, Alworth Stephens Company, supra, Appeal 
of Grosvenor Atterbury, supra, and Treasury Deci¬ 
sion 3760, supra. In the words of the Supreme Court 
of the United States “there is nothing to suggest that 
the word property is used in a restricted sense.” It 
follows that any valuable right acquired by a lessee 
under a lease is property and subject to an allowance 
for exhaustion, if the right is of a wasting nature. 
Practically all rights under a lease are of such nature, 
because they have a life limited at most by the dura¬ 
tion of the lease. In the case of Lynch v. Alworth 
Stephens Company, supra, apparently the only valu¬ 
able right of the lessee was that of mining ore, and 
the courts said that the exhaustion of the right was 
properly referred to as depletion and that the allow¬ 
ance for exhaustion came within the depletion provi¬ 
sions of the law. But it should be observed that the 
Supreme Court in its opinion pointed out that the de¬ 
duction specifically granted by statute for depletion 
in the case of mines is only a special application of the 
general rule of the statute allowing a deduction for 
exhaustion of property, and indicated very clearly 
that it regarded any right or interest under a lease as 
property and as properly the subject of an allowance 
for exhaustion. 

In the instant case, the appellant by its lease, or as 
a necessary incident thereto, acquired other rights of 
a very valuable kind in addition to the mere right to 
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mine coal and reduce it to ownership. It makes no 
difference whether these additional rights were speci¬ 
fically granted by the lease or were simply incidental 
to the right of sole occupation and use granted by the 
lease. It is clearly established by the record iin this 
case that the appellant had and exercised the very 
profitable and valuable right to conduct on the leased 
premises a commissary and general mercantile busi¬ 
ness. The Board of Tax Appeals in its findings of 
fact found that the leasehold was situated in a moun¬ 
tainous country, that it was necessary for the appel¬ 
lant in order to carry on and maintain its corporate 
functions to establish and maintain an adequate com¬ 
missary and mercantile business, and that by 1913 the 
appellant had practically a monopoly on the trade of 

I 

approximately twenty-five hundred people living on 
the leased premises and consequently realized large 
returns from its commissary and mercantile business. 
R. 14-15. The Board of Tax Appeals also found as 
a fact that it was customary and desirable fbr coal 
operating companies situated similarly to th© appel¬ 
lant to operate a commissary and store in connection 
with their business because of the profits derived there¬ 
from. R. 15. Some idea of the volume and extent 
of the commissary and mercantile business Inay be 
gained by a consideration of the profits from that 
branch of the business as set forth in the findings of 
fact by the Board of Tax Appeals year by year from 
the year 1909 through the year 19i5. R. 15. i In the 
face of this record, it can not be denied that on March 
1, 1913, the commissary and mercantile business of 
this appellant represented a very substantial part of 
the entire business carried on by it on the leased prem¬ 
ises under its lease, and constituted a very large part 
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of the value of the appellant’s leasehold on that date. 
Certainly no reasonable person would deny that if 
the appellant had on March 1, 1913, entered into a 
contract for the sale of its business and the assign¬ 
ment of its lease, it would without any doubt have 
taken into account the very profitable returns being 
received from the commissary and mercantile end of 
the business. The possibilities of return from the 
commissary and mercantile business were of limited 
duration. The coal mine itself had a limited life, esti¬ 
mated by the Commissioner of Internal Revenue at 
nineteen years from March 1, 1913. E. 8. The rec¬ 
ord establishes clearly that upon the exhaustion of 
the mine the mercantile business would terminate and 
would then have no value. It was therefore of a wast¬ 
ing nature, and properly a subject of an allowance 
for exhaustion. It is an axiom that the whole is equal 
to the sum of all its parts, and it is equally clear that 
in ascertaining the whole value of this appellant’s 
leasehold as of March 1, 1913, there should be taken 
into account all the elements going to make up that 
value. 

Both the Commissioner of Internal Revenue and the 
Board of Tax Appeals either have ignored or have 
missed entirely one of the most important issues in 
this case, and because a coal mine was operated on the 
leased property have attempted to take the wholly 
unwarranted, narrow, and technical position that a 
mine being involved the only exhaustion under the 
leasehold was of the mineral removed from the ground. 
The position has been taken by the Board (R. 14) that 
the question before it was whether the profits of the 
commissary should be taken into consideration in de¬ 
termining the March 1, 1913, value of the leasehold 
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for depletion purposes. By a very narrow and techni¬ 
cal construction of Section 234 (a) (9) of the Revenue 
Act of 1918 the Board has taken the position in this 
case that depletion refers only to mineral deposits, 
that only a question of depletion is involved, and that 
nothing but the profits from the strictly coal mining 
end of the business may be considered in arriving at 
the March 1, 1913, value of the leasehold. A careful 
and fair reading of the appellant’s amended petition 
(R. 7) shows very clearly that the appellant was con¬ 
tending for a deduction based upon the whole value 
of its leasehold on March 1, 1913, and contended that 
in arriving at such value, the earnings and profits and 
value of the commissary and mercantile business 
should be taken into account. But the Board of Tax 
Appeals, disregarding the issues thus fairly raised by 
the pleadings before it and supported by the evidence 
introduced at the hearing before the Board, followed in 
the footsteps of the Commissioner of Internal Revenue, 
and ignored the fact that the mercantile branch of the 
business was an integral part of the mining business 
and also ignored entirely the provisions of Section 234 
(a) (7) of the Revenue Act of 1918, which allows as a 
deduction in determining net income a reasonable al¬ 
lowance for the exhaustion, wear and tear of property 
used in the trade or business, and by thus avoiding 
the true issue attempted to dispose of this case by 
saying that only a question of depletion was involved. 
As has been previously stated herein, the Siipreme 
Court of the United States in Lynch v. Alworth 
Stephens Company said that the provision granting 
as a deduction a reasonable allowance for the exhaus¬ 
tion of property was broad enough to include any 
property right acqidred under a leasehold and that the 
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deduction for depletion in the ease of mines was simply 
a special application of the general rule of the statute 
allowing a deduction for exhaustion of property. 
Therefore, a deduction for the exhaustion of the whole 
value of this appellant’s leasehold, taking into account 
every element going to make up that value and in¬ 
cluding specifically the value fairly attributable to the 
mercantile business falls within the plain, obvious, 
and rational meaning of the statute, which in the words 
of the Circuit Court of Appeals of the Eighth Circuit, 
quoted with approval by the Supreme Court of the 
United States in the Lynch case, “is always to be 
preferred to any curious, narrow, hidden sense that 
nothing but the exigency of a hard case and the in-^ 
genuity and study of ah acute and powerful intellect 
would discover.” 

Suppose, for example, that prior to March 1, 1913, 
the appellant had sublet to some other corporation or 
to some individual the privilege of operating a com¬ 
missary and mercantile business on the leased prem¬ 
ises during the life of the coal mining operations. 
Would anv one contend that the sublessee would not 
have the right to have his commissary privileges valued 
as of March 1, 1913, upon the basis of its earning ca¬ 
pacity and the right to deduct the proper amount an¬ 
nually to cover the exhaustion or depreciation of his 
franchise or sublease! It is obvious that the sublessee 
would not have any greater rights and privileges in 
this respect than the original lessee. Just such a situa¬ 
tion as would be involved if a sublease had been made 
by the appellant vfith respect to the mercantile end of 
the business, has been considered both by the Board 
of Tax Appeals and by the United States District 
Court for the Northern District of New Mexico. Ap- 
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peal of Blossburg Mercantile Company, 4 B. T. A. 690; 
United States v. Blossburg Mercantile Company, 28 
Fed. 2d, 83. It appears that on July 26, 1906, the 
Blossburg Mercantile Company entered into an iagree- 
ment with the Raton Coke Company whereby the Mer¬ 
cantile Company was to have for the term of pinety- 
nine years the exclusive right and privilege of selling 
merchandise and supplies of every kind at one!of the 
mining camps belonging to the coal company.; Both 
the Board of Tax Appeals and the United States Dis¬ 
trict Court held that the agreement created a leasehold 
interest and was tangible property and as sucli prop¬ 
erly to be included in invested capital. Although the 
question of proper deductions for the exhausition of 
the March 1, 1913, value of the mercantile company’s 
leasehold was not directly involved, it necessarily fol¬ 
lows from the holdings in those cases that the ipercan- 
tile company is entitled to a proper deduction for the 
exhaustion of whatever value the leasehold,^ which 
related only to the privilege of selling merchandise, had 
on March 1, 1913. i 

That the profit from a mercantile business carried on 
by the lessee of a mining lease upon the leased prem¬ 
ises is an element to be taken into account in valuing 
the leasehold as of March 1, 1913, has been definitely 
decided by the Board of Tax Appeals in a group of 
cases where the facts were almost identical -vifith the 


facts in appellant’s case. Eli J. Taylor et al.,y. Com¬ 
missioner of Internal Revenue (Docket Nos. 3050-3053, 
3163), 9 B. T. A. 442. In those cases the petitioners 


were engaged in operating coal mines under; a lease 


made July 2, 1894. The question w^as what deductions 


the petitioners were entitled to for the exhaustion of 


the March 1,1913, value of the leasehold in determining 
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their taxable net income for the year 1919, the same 
year involved in the instant case. The petitioners in 
those cases in addition to the strictly coal mining busi¬ 
ness conducted a mercantile business and also had 
houses which it rented to employees on the leased 
premises. The Board of Tax Appeals after finding 
that if only the profits from coal sales were used, a 
determination of the March 1, 1913, value of the lease¬ 
hold by the present value method resulted in a valua¬ 
tion which fell short of funding the value of the min¬ 
ing plant and equipment, thereby indicating that the 
coal mining end of the business was unprofitable, never¬ 
theless took into account the profits from the mercan¬ 
tile business and the tenement houses and said that 
those profits must be considered in determining the 
value of the leasehold on March 1, 1913. On this point 
the Board said (p. 446): 

“On the other hand, the profits from the mer¬ 
cantile business and tenement houses were rela¬ 
tively large. On an investment in buildings and 
fixtures valued at $23,148.87, the average operat¬ 
ing profit during the five years preceding 1913 
was $11,429.29. These profits must be considered 
in determining what value, if any, the leasehold 
had on March 1, 1913. If the leasehold as a whole 
had a value, the petitioners are entitled to deduct 
the exhaustion of such value over the remaining 
life of the household. Appeal of Eoyal Collieries 
Company, 1 B. T. A. 369.” 

The Commissioner of Internal Revenue has an¬ 
nounced his acquiescence in the Board’s decision in the 
Taylor case. Internal Revenue Cum. Bui. VII-7, p. 31. 

It is accordingly submitted that the very profitable 
commissary and mercantile business carried on by this 
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appellant upon its leased premises was a most impor¬ 
tant element of the value of the leasehold on March 1, 
1913, and that under the law this appellant is entitled 
to a deduction for the exhaustion of the whole value of 
its lease and not to a deduction merely for one element 
of that value represented by the profit from thei sales 
of coal. 


Point V. 


The Element of March 1, 1913 Value in the Leasehold 
Arising From the Commissary and Mercantile 
Business Should be Returned to Appellants Rat¬ 
ably With the Mining of the Coal Through the 
Depletion Deduction Authorized by Section 234 
(a) (9) of the Revenue Act of 1918, But If That 
Element of Value Should Not Be Considered Prop¬ 
erly as the Subject of Depletion Under Section 
234 (a) (9), Nevertheless Such Element of! Value 
Having a Life Coexistent Only With the Life 
of the Mine, It is in Any Event Returnable Over 
the Life of the Property Through Deductions for 
the Exhaustion Thereof Under Authority pf Sec¬ 
tion 234 (a) (7) of the Act, and It is Immaterial 
Whether Such Deductions are Called Depletion, 
Depreciation, Amortization, Exhaustion, or are 
Otherwise Designated. 


Section 234 (a) (9) of the Revenue Act of 1918 pro¬ 
vides that in the case of mines there shall be allowed a 
reasonable allowance for depletion and for deprecia¬ 
tion of improvements to be made under regulations 
prescribed by the Commissioner, and that in the case 
of a lease the deductions shall be equitably appoirtioned 
between the lessor and the lessee. 
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The theory of depletion is simple, and is that pro¬ 
vision must be made for the return of capital invested 
in natural resources which are being exhausted. 
Montgomery, 1927 Income Tax Procedure, p, 1065. 
The allowance is so computed as to be allowed over 
the life of the mine or other natural resources ratably 
with the quantity of the ore, or other property, ex¬ 
hausted during each taxable period. In the words of 
the regulations prescribed by the Commissioner of 
Internal Revenue, “the essence of the provisions of 
the statute is that the owner of mineral deposits, 
whether freehold or leasehold, shall within the limi¬ 
tations prescribed, secure through an aggregate of 
annual depletion and depreciation deductions the re¬ 
turn of either (a) his capital invested in the property, 
or (b) the value of his property on the basic date, plus 
subsequent allowable capital additions, but not in¬ 
cluding land values for purposes other than the ex¬ 
traction of minerals. ’ ’ Article 201, Regulations 45 (1920 
Ed.) A depletion unit is first determined by divid¬ 
ing the basic value, that is, the March 1, 1913, value or 
the cost as the case may be, by the number of units of 
principal product in the property at the valuation date. 
The depletion unit thus obtained is then multiplied by 
the number of units produced during the year, and 
gives the deduction for the taxable year. 

In arriving at the value of a business property, 
where the value can not be established by any of the 
ordinary methods of determining values by comparing 
the sales of similar property, resort is usually had to 
what is known as the present value method. On the 
basis of present value of future earnings, the total 
value of a mining property at any date is the value of 
the future earnings of such property discounted to 
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that date, and the value of the mineral in the ground 
at any date is the total value of the property, less the 
value of the present and prospective capital expendi¬ 
tures for plant, development, and equipment ineces- 
sary to recover such mineral discounted to thej same 
date. R. V. Norris in “The Federal Income Tax,” 
Columbia University Lectures, Columbia University 
Press, 1921, p. 229. In arriving at the value of ai prop¬ 
erty by the present value method, it has been stated 
that: 

“The general principle at the root of the mat¬ 
ter is that the annual dividends must yield a good 
annual interest on the sum invested, and al$o per¬ 
mit a certain sum to be set aside each year ^ which 
securely invested at compound interest, will;repay 
the investment when dividends cease on the ex¬ 
haustion of the mine.” J. R. Finlay, Cost of Min¬ 
ing (1920 Ed.), p. 29. 

The regulations of the Treasury Department pro¬ 
vide that in determining the fair market value of a 
mineral property by the present value method, the es¬ 
sential factors are (1) the total operating proht, (2) 
the rate at which this profit will be obtained, and (3) 
the rate of interest commensurate with the ri$k for 
the particular deposit. Article 206, Regulations 69. 
When the necessary factors have been ascertained, the 
resulting valuation is obtained by the application of 
certain mathematical principles known as Hos^old’s 
formula. In other words, having ascertained the nec¬ 
essary factors and having knowledge of Hoshold’s 
formula, the determination of value is simply a mathe¬ 
matical operation. 

In the instant case the Commissioner in making his 
determination of the March 1,1913, value of the appel- 
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lant’s leasehold employed the present value method. 
This appellant has no objection whatever to the em¬ 
ployment of that method. In fact, the appellant knows 
of no other method whereby the March 1, 1913, value 
of its leasehold may be ascertained with any reason¬ 
able certainty, and that method was approved by the 
Board of Tax Appeals in this ease. K. 18. What this 
appellant does object to is the gross distortion by the 
Commissioner and by the Board of Tax Appeals of 
one of the essential factors used in the determination 
of the March 1, 1913, value of the appellant’s lease¬ 
hold by the present value method. As has been here¬ 
tofore pointed out, one of the factors essential to a de¬ 
termination by the present value method is the total 
operating profit. The Commissioner and the Board of 
Tax Appeals instead of taking the total operating 
profit derived and reasonably expected to be derived 
from the operation of the entire business carried on 
by the appellant under the lease, excluded and elimin¬ 
ated the very large profits from the commissary and 
mercantile end of the business. This they did appar¬ 
ently on the theory that they were determining merely 
an allowance for depletion, that depletion relates only 
to minerals and that therefore only the profits from 
the strictly coal mining end of the business should be 
considered. The operations of the appellant under 
the lease in question were of three kinds, first, the min¬ 
ing, selling, and shipping of coal; second, the building 
and renting of houses on the leasehold to its employees; 
and third, the operation of a commissary and merchan¬ 
dising business on the leased premises. The findings 
of fact of the Board of Tax Appeals in this case show 
that appellant was organized for those purposes and 
carried on all of them on the leasehold premises. R. 
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14-15, The fact is that the mercantile business carried 
on by the appellant on the leased premises was sb nec¬ 
essary a part of conducting the coal mining operations 
as to affect directly the value of the ore deposits in the 
ground. The Board of Tax Appeals in its findings of 
fact in this case, after finding that the leasehold was 
situated in a mountainous country and that therb was 
no population on or near the property from which 
labor could be obtained to operate the property and no 
adequate mercantile establishments on or near the 
property to supply the laborers and employees of the 
appellant with the necessities and comforts o^ life, 
said, “Consequently, it was necessary, in order to carry 
on and maintain its corporate functions, for the peti¬ 
tioner to construct the necessary houses for use of 
its employees, to establish and maintain an adequate 
commissary and mercantile business and to provide 
suitable buildings therefor.” E. 15. The lease icould 
not be operated successfully without the mercantile 
business. The mercantile business, on the other hand, 
relying on the employees of the appellant for its busi¬ 
ness, could not operate at a profit without the mine. 
Both depended on one thing, namely, the right to op¬ 
erate on a certain leasehold. The two ends of the one 
business are interdependent. The Commissioner of In¬ 
ternal Eevenue in computing the March 1, 1913,: value 
of the appellant’s leasehold by the present lvalue 
method excluded from consideration only the profits 
from the mercantile branch of the business, and did 
not exclude the profits derived by the appellant from 
its operations in building and renting houses on the 
leasehold to its employees. The inclusion of the profits 
from the building and renting of houses on the lease¬ 
hold was apparently taken into consideration bn the 
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theory that the houses were so intimately related to the 
coal mining business that the profits therefrom should 
be considered as part of the coal mining venture. But 
that is equally true of the profits from the mercantile 
branch of the business. In the circumstances under 
which the appellant was forced to carry on its opera¬ 
tions because of the geographical and physical condi¬ 
tions with which it was faced, it was necessary for it 
to engage in a commissary and mercantile business 
if it was to carry on any coal mining operations. The 
Board of Tax Appeals in its findings of fact found 
that it was the customary thing for coal operating 
companies situated similarly to the appellant to oper¬ 
ate a commissary and store. E. 15. This shows be- 
yond all doubt the intimate relation between the mer¬ 
cantile business and the business as a whole and the 
complete interdependence of each part of the business 
on the other. The primary purpose of the petitioner 
in obtaining the leasehold was that of carrying on the 
coal business and the operation of the mercantile busi¬ 
ness was simply a necessary incident thereto. 

This proposition may be approached from another 
angle, and the situation even more clearly described 
by considering that the profit from the appellant’s 
stores on the leasehold premises, which were operated 
as a necessary incident to the mining and selling of 
coal, went to reduce the expense of the strictly coal 
mining part of the business, and thereby had a direct 
bearing upon the value of the coal deposit in the 
ground. In other words, a prospective purchaser of 
the coal deposits, who contemplated either acquiring 
a freehold interest or a leasehold interest, in figuring 
out what the coal deposits were worth to him would 
take into account all the elements necessarily incident 
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to the conduct of the mining business, and would es¬ 
timate the probable profits to be derived from the com¬ 
missary which would have to be conducted as Ian inci¬ 
dent of the business, and would figure to what extent 
those profits would reduce the expenses of fhe coal 
mining operations. As said by the Supreme Court of 
the United States in the ease of Cleveland, etc.. Rail¬ 
way Company v. Backus, 154 U. S. 439, 445, wliere the 
Court had under consideration the proper method to 
be used in arriving at the value of a railroad property 
for purposes of taxation, “But the value of property 
results from the use to which it is put and varies with 
the profitableness of that use, present and prospective, 
actual and anticipated. There is no pecuniary value 
outside of that which results from such use. The 
amount and profitable character of such use determines 
the value, and if property is taxed at its acthal cash 

I 

value it is taxed upon something w'hich is created by 
the uses to which it is put. In the nature of things it 
is practically impossible—at least in respect ito rail¬ 
road property—to divide its value, and determine how 
much is caused by one use to w'hich it is put and how^ 
much by another.” So in the instant case, the com¬ 
missary and mercantile business, being a necessary 
incident to the operation of the coal mine, the hmount 
and profitable character of all the operations carried 
on by the appellant on the leasehold as a pari of the 
mining operation, determined the value of the mineral 
deposit and of the appellant’s leasehold. 

However, whether the March 1, 1913, value of the 
leasehold is regarded as an indivisible whole wuth the 
entire value potentially inherent in the mineral de¬ 
posit, or as capable of being divided into elements 
based in part upon the business of mining and| selling 
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coal and in part upon the mercantile business, the most 
reasonable and the simplest method of returning the 
appellant’s March 1, 1913, value of the leasehold is 
through deductions allowed ratably for each ton of 
coal mined. When the mineral is exhausted, the lease¬ 
hold will be valueless to the appellant. All the valu¬ 
able rights acquired by the lease have a very definite 
limitation of value, whether measured by time or in 
terms of tons. Since the value of the mining right and 
the value of the merchandising right disappear con¬ 
currently, it would seem that the best way to figure the 
appellant’s deduction for the exhaustion of the whole 
value of its leasehold is to add the earnings from the 
store to the earnings from the sales of coal and make 
one deduction on a single basis for each ton of coal 
mined, which will measure the decline in value of the 
leasehold as a single item. 

If the element of value in the March 1, 1913, value 
of the leasehold should be regarded as something sep¬ 
arate and distinct from the element of value arising 
out of the mining and selling of coal, nevertheless the 
right to carry on the commissary and mercantile busi¬ 
ness is a property right belonging to and being used 
by the taxpayer in its business. It had a value on 
March 1, 1913, easily determined by the same formula 
used by the Commissioner in finding the value of the 
lease arising from the mining and selling of coal, all 
of the essential facts being found in the record. Its 
value will altogether cease at a known date and a de¬ 
duction should be allowed under authority of Section 
234 (a) (7) of the Revenue Act of 1918, which provides 
that there may be deducted a reasonable allowance for 
the exhaustion, wear, and tear of property used in the 
trade or business. Such deductions are usually re- 
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ferred to as depreciation and cover the gradual deduc¬ 
tion in value of the property due to physical deteriora¬ 
tion, exhaustion, wear, and tear through use ini trade 
or business. They are customarily allowed in the form 
of equal annual amounts over the life of the property 
in respect to which the allowances are made.; Cer¬ 
tainly the asset under consideration having a value on 
March 1, 1913, and being of a wasting nature, the ap¬ 
pellant is entitled to a deduction upon either one basis 
or the other to cover the exhaustion which is shown to 
have actually occurred. It is immaterial by whaf name 
that deduction is called, whether depletion, deprecia¬ 
tion, amortization, or exhaustion, 

i 

Point VI. 

The Board of Tax Appeals Should Have Found as a 
Fact From the Evidence Before It That the Ap¬ 
pellant’s Leasehold Had as of March 1, 1913 an 
Additional Value in the Amount of $255,470.03 in 
Excess of That Originally Allowed by the Commis¬ 
sioner of Internal Revenue. 

I 

Taking into account the necessary factors, including 
the profits from the commissary and mercantile end 
of the business, which are a matter of record in this 

' I 

case, the following computation by the present! value 
method shows the additional value which should have 
been assigned to the appellant’s leasehold as of March 
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1, 1913, and the allowance for exhaustion which should 
have been made for each ton of coal mined: 


Tonnage mined.1,668,414 

Profit per ton. $.413- 

Unmined tonnage. Mar. 1,1913 

(stipulated) .4,548,335 

Expectancy of profit at $.413.$1,878,470.61 

Present Value, using .386603 ap¬ 
plying Hoskold’s formula, 19 
years, discount 10% and 4% 

used by Com’r. 726,222.37 

Deduct: 

3/1/13 value of plant & equipt. 332,500.34 


Value of lease and future P. & E. .. $393,722.03 
Est. cost of future P. & E. $200,000, 
present worth of which is. 138,254.00 


deducted, leaves as 

Additional Value to Leasehold .... $255,470.03 

$255,470.03 

Depletion rate per ton: 4,548,355 equals $.05617 

Taxpayer’s basis.$.0562 per ton 

Commissioner’s basis.0145 per ton 


Taxpayer claims additional rate of $.0417 per ton 


The same results are obtained by the following 
method: $180,351.82, store profits equals store profit 
1,668,414, tons mined 

per ton $.108. The present value of $.108 received an¬ 
nually over a period of nineteen years, using the dis¬ 
count factor of Hoskold’s Formula, at rates of 10 per 
cent and 4 per cent, which are the rates applied as 
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against the coal by the Coal Valuation Engineer^ of the 
Bureau of Internal Revenue, is: 

i 

$.108 X .386603 or $.04175 : 

which represents the rate of exhaustion of the mercan¬ 
tile part of the taxpayer’s business as applied to each 
ton of coal mined. 


CONCLUSION. 


It is respectfully submitted that the Board of Tax 
Appeals erred in refusing to take into account In de¬ 
termining the March 1, 1913, value of the appellant’s 
leasehold the very profitable commissary and mercan¬ 
tile business carried on by appellant upon the leased 
premises. It is submitted further that the March 1, 
1913 value of the leasehold should be redetermined and 
that proper deductions should be allowed to the appel¬ 
lant for the exhaustion thereof based upon the whole 
of such value. 

For the considerations presented, it is submitted that 
the order of determination entered by the Board of 
Tax Appeals should be modified accordingly. 

1 

Respectfully submitted. 


H. B. Lindsat, 

James C. Rogebs, 

' I 

Attorneys for Appellant, 


Haeold N. Maesh^ 
Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 

i 

April Teem, 1928 


No. 4833 

Gatliff Coal Company, appellant 

V. 

Commissioner of Internal Revenue ; 


ON APPEAL FROM THE UNITED STATES BOARD OF TAX 

APPEALS 


BRIEF FOE THE EESPOHDENT 


prevtotjs opinion 

The only previous opinion in this ease is that of 
the United States Board of Tax Appeals (R. 17-18) 
which is reported in 8 B. T. A. 726. 

JTJEISDICXION 


The appeal herein involves a deficiency in a 
corporation income tax accruing during the |year 
1919, in the sum of $5,816.79, and is taken from an 
order of redetermination entered by the Upited 
States Board of Tax Appeals, promulgated oh the 

( 1 ) 
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24tli day of January, 1928. (R. 19.) The ease is 
brought to this court by petition for review filed on 
the 16th day of July, 1928 (R. 20), pursuant to the 
provisions of the Revenue Act of 1926 (Act of Feb¬ 
ruary 26,1926, c. 27, Sections 1001,1002, and 1003, 
44 Stat. 9, 109, 110, and pursuant to a stipulation 
entered and filed April 20, 1928). (R. 2.) 

QUESTION PRESENTED 

The appellant having, prior to March 1, 1913, 
procured a lease on 2,608 acres of coal land, and 
having constructed and maintained thereon a com¬ 
missary, which supplied approximately 400 em¬ 
ployees and 2,500 residents of the mining camp, 
should profits realized from the operation of said 
commissarv be taken into consideration in deter- 

V 

mining the March 1,1913, value of its equity in its 
mining lease for depletion purposes under the pro¬ 
visions of Section 234 (a) (9) of the Revenue Act 
of 1918 ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057,1077: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

***** 

(7) A reasonable allowance for the ex¬ 
haustion, wear and tear of property used in 
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the trade or business, including a reason¬ 
able allowance for obsolescence; 






(9) In the case of mines, oil and gas wells, 
other natural deposits, and timber, ;a rea¬ 
sonable allowance for depletion and for de¬ 
preciation of improvements, according to the 
peculiar conditions in each case, based upon 
cost including cost of development not; other¬ 
wise deducted: Provided, That in the case 
of such properties acquired prior to March 
1, 1913, the fair market value of the prop¬ 
erty (or the taxpayer’s interest therein) on 
that date shall be taken in lieu of cbst up 
to that date: Provided further. That|in the 
case of mines, oil and gas wells, discovered 
by the taxpayer, on or after March 1, 1913, 
and not acquired as the result of pprchase 
of a proven tract or lease, where tlje fair 
market value of the property is materially 
disproportionate to the cost, the depletion 
allowance shall be based upon the faijf mar¬ 
ket value of the property at the date of the 
discovery, or within thirty days thereafter; 
such reasonable allowance in all the i above 
cases to be made under rules and tegula- 
tions to be prescribed by the Commissioner 
with the approval of the Secretary. In the 
ease of leases the deductions allowed fey this 
paragraph shall be equitably appoi^tioned 
between the lessor and lessee; 






* 




Treasury Regulations 45 (1920 Edition) Relat¬ 
ing to the Income Tax and War Profits and Excess 
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Profits Tax under the Revenue Act of 1918, pro¬ 
mulgated January 28, 1921: 

Aet. 201. Depletion of mines, oil and ga& 
wells; depredation of improvements. —Sec¬ 
tions 214 (a) (10) and 234 (a) (9) provide 
that taxpayers shall be allowed as a deduc¬ 
tion in computing net income in the case of 
natural deposits a reasonable allowance for 
depletion of mineral and for depreciation of 
improvements. The provisions of the stat¬ 
ute and these articles do not apply to or 
affect the regulations covering invested capi¬ 
tal, losses, accounting methods, etc. 

The essence of these provisions of the 
statute is that the owner of mineral deposits, 
whether freehold or leasehold, shall within 
the limitations prescribed, secure through 
an aggregate of annual depletion and depre¬ 
ciation deductions the return of either (a) 
his capital invested in the property, or (b) 
the value of his property on the basic date,, 
plus subsequent allowable capital additions 
(see article 222), but not including land 
values for purposes other than the extrac¬ 
tion of minerads. 

Operating owners, lessors, and lessees, 
whether corporations or individuals, are en¬ 
titled to deduct an allowance for depletion 
and depreciation, but a stockholder in a min¬ 
ing or oil or gas corporation is not allowed 
such deductions. (See further articles 839 
and 844.) (Italics supplied.) 

***** 

Aet. 202. Capital recoverable through de¬ 
pletion deduction in the case of an operating 
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owner. —In the case of an operating owner 
in fee, the capital remaining in any year re¬ 
coverable through depletion and deprecia¬ 
tion deductions is (a) the cost or value of; the 
property at the basic date plus (b) subse¬ 
quent allowable capital additions and minus 
(c) depletion and depreciation sustained, 
whether legally allowable or not, from fhe 
basic date to the taxable year, and minus (d) 
the value of the land at the basic date for 
other purposes than mineraX production. 
The capital recoverable through depletion is 
the total capital remaining less the sum i re¬ 
coverable through depreciation. (Italics 
supplied.) i 

Aet. 203. Capital recoverable through de¬ 
pletion deductions in the case of lessee .— 
(a) In the case of a lessee, the capital 
remaining in any year recoverable through 
depletion and depreciation deductions is (1) 
the value as of the basic date of the lessee’s 
equity in the property plus (2) subsequent 
allowable capital additions but minus 
(3) depletion and depreciation sustained, 
whether legally allowable or not, from the 
basic date to the taxable year. The capital 
recoverable through depletion is the total 
capital remaining less the sum recoverable 
through depreciation. 

* * * * * i 

(c) The value of a lessee’s equity, if ac¬ 
quired prior to March 1, 1913, is the value 
of his interest in the mineral as of that date. 

* * * * * ' 
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Aet. 206. Determination of fair market 
value of mineral property .— 

***** 

(b) To determine the fair market value 
of a mineral property by the present value 
method, the essential factors must be deter¬ 
mined for each deposit included in the prop¬ 
erty. The factors are (1) the total quantity 
of mineral in terms of the principal or cus¬ 
tomary unit (or units) paid for in the prod¬ 
uct marketed, (2) the average quality or 
grade of the mineral reserves, (3) the ex¬ 
pected percentage of extraction or recovery 
in each process or operation necessary for 
the preparation of the crude mineral for 
market, (4) the probable operating life of 
the deposit in years, (5) the unit operating 
cost, i. e., cost of production exclusive of de¬ 
preciation and depletion, (6) expected aver¬ 
age selling price per unit during the operat¬ 
ing life, and (7) the rate of profit commensu¬ 
rate with the risk for the particular deposit 
When the deposit has been sufficiently de¬ 
veloped these factors may be determined 
from past operating experience. In the ap¬ 
plication of factors derived from past expe¬ 
rience full allowance should be made for 
probable future variations in the rate of ex¬ 
haustion, quality or grade of the mineral, 
percentage of recovery, costs of production, 
and selling price of the product marketed 
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during the expected operating life of the 
mineral deposit. i 

I 

***** 

Aet. 224. Depreciation in the case of 
mines. —(a) The act provides that deduc¬ 
tions for depreciation of improvements “ac¬ 
cording to the peculiar conditions in! each 
case” may be taken by a taxpayer owning or 
leasing mining property. This is deenjed to 
include exhaustion and wear and tear bf the 
property used in mining of deposits, i com¬ 
prising a reasonable allowance for obsoles¬ 
cence. (See articles 161-171.) | 

***** 

(c) The estimated physical life of a plant 
or unit thereof (including buildings, machin¬ 
ery, apparatus, roads, railroads, and other 
equipment and improvements whose prin¬ 
cipal use is in connection with the mining or 
treatment or other necessary handling of 
mineral products) may be defined as the esti¬ 
mated time such plant, or unit, when given 
proper care and repair, can be continued in 
use despite physical deterioration, decay, 
wear, and tear. 

* * * * 4 

(g) Nothing in these regulations shall he 
interpreted to permit expenditures charged 
to expense in any taxable year or any part of 
the value of land for purposes other 'than 
mining to he recovered through depletiqn or 
depreciation. (Italics supplied.) 

37485—29 - 2 i 
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STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
(E. 14^16), so far as material to the issue involved, 
are as follows: 

The petitioner is a corporation organized in 1909 
under the laws of the State of Kentucky, with prin¬ 
cipal offices at Williamsburg, Kentucky. The pur¬ 
poses of the corporation as set out in its charter 
were, (a) the mining, selling, and shipping of coal; 
(b) the building and renting of houses; (c) the 
erecting and maintaining of commissaries in con¬ 
nection with the mining, shipping, and sale of coal 
and products of these and a general mercantile 
business. 

The petitioner on March 1, 1913, was the owner 
of a lease on a certain boundary of coal land sit¬ 
uated in Kentucky, which lease provided that the 
lessee should pay a fixed rental, whether coal was 
mined or not, of $5,000 for the calendar year 1910 
and $6,000 per year for each year thereafter; that 
the lessee should not assign nor transfer said lease 
nor any interest therein nor subject [sublet] said 
premises, nor any part thereof, without the written 
consent of the lessors, except it may rent houses to 
its employees. 

The leasehold is situated in a mountainous country. 
There was no population on or near the property 
from which labor could be obtained to operate the 
property and no adequate mercantile establish¬ 
ments on or near the property to supply the 
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laborers and employees of the petitioner witji the 
necessities and comforts of life. Consequently it 
was necessary, in order to carry on and maihtain 
its corporate functions, for the petitioner to; con- 

I 

struct the necessary houses for use of its employees, 

i 

to establish and maintain an adequate commifesary 
and mercantile business and to provide suitable 
buildings therefor. 

i 

It is customary and desirable for coal-operating 
companies situated similar to the petitioner to oper¬ 
ate a commissary and store in connection with their 

i 

business because of the profits derived therefrom 
and for the purpose of keeping the employees: con¬ 
tented and satisfied. The petitioner located a camp 
on the property near the head of a small stream in 

i 

a little valley between 300 and 400 feet in width, 
between parallel ranges of mountains, and a i rail¬ 
road about 19 miles in length was constructed to the 
camp. The petitioner also installed and maintained 
a commissary and erected houses for its employees. 

By 1913 there were about 400 men in the employ 
of the petitioner and about 2,500 people liviiig in 
the camp. The petitioner had practically a monop¬ 
oly on the trade of the people living in its camp and 
consequently realized large returns from its Com¬ 
missary. The commissary accounts were kept sep¬ 
arate on the books of the company and showed gross 
sales, inventories, and expenses, such as cost of 
goods, freight, and salaries of commissary em¬ 
ployees, but no charge was made for taxes, ipsur- 


I 

I 


10 


ance, officers’ salaries, directors’ fees, and other 
overhead expenses. The profits on sales from the 
commissaries thus shown by the hooks were as 
follows: 


1909_ 

__ $9,028.6T 

1913___. 

$33, 805. 46 

1910 

__ 15,352. 96 

1914_ 

_ 31,250.16 

1911 — 

„ 23,040. 83 

1915- . 

32^ 573. 60 

1912_ 

__ 35,300.14 



The books further show 

merchandise inventories 

as follows: 




1909 ___ 

__ $4,025.00 

1913—. 

_$26,010.00 

1910_ 

„ 10,443.00 

1914— . 

— 25,289.00 

1911 - - 

_ 16^957.00 

1915_ 

_ 24,851. 00 

1912_ 

— 21,504. 00 




The overhead and general expenses of the peti¬ 
tioner were as follows (for items see Record, p. 16). 

Each of the officers performed duties in connec¬ 
tion with the operation of the commissary. A large 
part of the secretary-treasurer’s work was con¬ 
nected with that branch of the business. All of the 
above salaries, fees, and taxes were charged against 
the mining and selling of coal. One-third thereof 
is a reasonable apportionment to the commissary 
business for the years in question. The expense of 
heating the two commissary buildings from 1911 to 
1915, inclusive, was $800 annually, all of which was 
also charged to the mining of coal. 

On March 1,1913, there remained unmined from 
the leases then owned by the petitioner, 4,548,355 
tons of coal. The amount of coal mined from the 
leased premises was as follows: 
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1909 _ 88,300 tons. 

1910 _ 197,502 tons. 

1911 _ 256, 614 tons. 

1912 _ 303,012 tons. 

1913 _ 313,299 tons. 

1914 _ 251, 842 tons. 


1915 _ 256,845 tons. 

1916 _ 290,916 tons. 

1917 _ 230,1^3 tons. 

1918 _ 273,850 tons. 

1919 _210,6T6 tons. 


SUMMAHY OF ARGUMENT 

1 

This court will consider only those questions 
which were actually S'ubmitted to and decided by 
the Board of Tax Appeals. San Juan Light €o. v. 
Requena, 224 U. S. 89; Robinson & Co. v. Beit, 187 
U. S. 41. i 

The only question presented to the Board of Tax 
Appeals, and raised herein, was and is whether 
prospective profits to be derived from a commis¬ 
sary and general merchandising business operated 
on mining property should be taken into considera¬ 
tion in determining the value of a lessee’s equity in 
the minerals. 

A merchandising business conducted on the sur¬ 
face of mining grounds is not an “improvement” 
within the purview of subsection (9) of Section 
234 (a). Revenue Act of 1918, and therefore pros¬ 
pective profits from the merchandising business 
should not be taken into consideration in determin- 
ing the value of the mineral. 
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AKGUMENT 

I 

THE OJJLY QUESTION PRESENTED BY THE RECORD FOR 
DETERMINATION ON THIS APPEAL IS WHETHER THE 
FUTURE PROFITS TO BE REALIZED FROM THE OPERATION 
OF THE APPELLANT’S COMMISSARY SHOULD BE TAKEN 
INTO CONSIDERATION IN DETERMINING THE MARCH 1, 
1913, VALUE OF ITS MINING PROPERTY FOR DEPLETION 
PURPOSES, WITHIN THE PURVIEW OP SUBSECTION (9) 
OP SECTION 234 (a), SUPRA 

It is well established that an appellate court will 
limit its consideration of a record on appeal to the 
issue or issues actually submitted to, and decided 
by, the lower court. San Juan Light Co. v. Re- 
quena, 224 U. S. 89; Robinson & Co. v. Belt, 187 
U. S. 41. 

An examination of the record will disclose that 
two, and only two, questions of law were submitted 
to the Board of Tax Appeals, and one of those was 
decided in the appellant’s favor. In its amended 
petition on appeal to the Board of Tax Appeals the 
appellant assigned as errors (R. 8) : 

(a) The Commissioner held that the profits 
realized from the operation of taxpayer’s 
commissary could not be considered in de¬ 
termining the profits on coal, whereas he 
should have found and so reported that said 
commissary profits should be considered, and 
that said profits amount to $0,108 per ton. 

(b) The Commissioner found and fixed 
$0,305 as the gross profit per ton on coal, 
whereas he should have found and fixed it 
at $0,413. 
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(c) The Commissioner found and fixed the 
total expected profits at $1,387,248;27, 
whereas he should have found and fixed the 
same at $1,878,470.61. 

(d) The Commissioner found and fixed the 
total present worth of taxpayer’s property 
as of March 1,1913, at $536,310.19, whereas 
he should have found and so fixed said v^lue 
at $726,222.37. 

(e) The Commissioner found and fixed 
that taxpayer’s leasehold interest had a value 
for depletion purposes of $96,389.75 to: be 
allowed at the rate of $.0145 per ton; whereas 
he should have found and so reported a 
value of $255,470.03, to be allowed on Coal 
mined at the rate of $.05617 per ton. : 

Thereafter, in said amended petition (R. 10) the 
appellant submitted the questions of law upon 
which it desired a decision, as follows: ! 

7th. In the event it shall be determined by 
this court that the Commissioner did hot 

i 

commit an error in refusing to allow the 
profits of the commissary department to be 
reflected and taken into consideration in fix¬ 
ing the value of taxpayer’s property for 
depletion purposes, then the Commissioner 
did err in allowing coal to be charged with 
the various items set forth in the preceding 
paragraph No. 6, which were charged 
against coal, but which should have been 
charged against the commissary depart¬ 
ment. * * * 
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As preliminary to its findings of fact, the Board 
succinctly stated the questions for decision to he 
(R. 14): 

(1) whether the future profits realized 
from the operation of the petitioner’s com¬ 
missary should be taken into consideration 
in determining the March 1, 1913, value of 
its property for depletion purposes and; 
(2) if not, whether gross profit per ton of 
coal should be increased by the allocation of 
certain expenses to the commissary which 
were charged against coal, the March 1, 
1913, value having been determined by pres¬ 
ent value method. 

From the above it will be seen that before the 
Board of Tax Appeals the appellant sought to have 
the Board hold that in determining the value of its 
equity in the coal as of March 1,1913, the Commis¬ 
sioner should have taken into consideration future 
profits to be derived from the operation of its com¬ 
missary (Assignment of error (d), R. 8; paragraph 
7th, R. 10), and that having so fixed the value of 
appellant’s equity in the coal as of March 1, 1913, 
the Commissioner, in allowing for depletion during 
the taxable year in question, should have prorated 
the profits from the commissary to each ton of coal 
(Assignments of error (a) (b) (c) and (e), R. 8). 

From the above it will be seen that the taxpayer 
never at any time sought an allowance for depre¬ 
ciation of the value of its lease upon the surface of 
the land which gave it the exclusive right to use the 
land for purposes other than the extraction of min- 
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erals. Had it done so, the Board of Tax Appeals 
would doubtless have made such allowance as was 
authorized imder the provisions of subsection (7|) 
of Section 234 (a) of the Revenue Act of 1918, 
sv^pra. 

Instead, it sought to have the value of the com¬ 
missary and the future profits to be derived there¬ 
from taken into consideration in fixing the value of 
its equity in the unmined coal; and it further 
sought to have the profits derived from the commis¬ 
sary for the taxable year in question allocated io 
each ton of coal, thereby raising the gross profits 
per ton on coal from $0.0145 to $0.05617 per toil. 
(Assignment of error (e), R. 8.) The court re¬ 
fused to accede to appellant’s position, and its re¬ 
fusal is the only question which this court will 
review. | 

II 

I 

i 

NEITHER THE BUSINESS OF CONDUCTING A COMMISSARY 
NOR THE PROFITS DERIVED OR TO BE DERIVED THERE- 
FROM CONSTITUTE “ lAIPROVEMENTS ” WITHIN THE PUR¬ 
VIEW OF SUBSECTION (9) OF SECTION 234 (a), SUPRA : 

i 

The governing statute is Section 234 (a) of the 
Revenue Act of 1918, and in particular subsection 
(9) thereof. The pertinent provisions are; 

(a) That in computing the net income of 
a corporation subject to the tax imposed by 
section 230 there shall be allowed as deduc¬ 
tions : 

* * * * * 
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(9) In the case of mines, oil and gas wells, 
other natural deposits, and timber, a reason¬ 
able allowance for depletion and for de¬ 
preciation of improvements, * * *. 

“A reasonable allowance for depletion” obvi¬ 
ously refers back to mines, oil and gas wells, other 
natural deposits, and timber. The profits from a 
commissary are not “timber,” neither are they 
“natural deposits.” That in using the words 
“mines,” “oil wells,” and “gas wells” the “natural 
deposits” therein were referred to is demonstrated 
by the qualifying phrase “other natural deposits.” 
It follows that appellant was not entitled to an 
“allowance for depletion” of the value of its com¬ 
missary under this section. The only question is 
whether it was entitled to “a reasonable allowance 
for * * * depreciation of improvements.” 

Assuming that the business in question was such 
that it might be subject to depreciation, still we 
have the question as to whether the exclusive right 
to operate a commissary upon the surface of min¬ 
ing property may be considered as an “improve¬ 
ment” within the meaning of subsection (9). 

In approaching the question, it is well that a dis¬ 
tinction be drawn between buildings constructed 
upon the property and a commissary business con¬ 
ducted for profit. 

The value of appellant’s interest in the mineral 
not being ascertainable by comparative sales of like 
property, it was, in accordance with the provisions 
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of subsection (b) of Article 206 of Eegulations A5, 
supra, permitted to determine the value thereof by 
the present value method, that is, by capitalizing 
the future earnings of the mine and discounting 
them to March 1, 1913, considering factors speci¬ 
fied in said article. In applying this method the 
value of the taxpayer’s equity in the mineral de¬ 
posit, including the value of the plant, equipment, 
and improvements, was determined. Consequently, 
the value of the “improvements” properly termed, 
including the value of the commissary buildings in 
so far as they were an asset in the mining, treat¬ 
ment, and handling of coal, were reflected in the 
computation, and of this computation no complaint 
is made, except that it is contended that there should 
have been included in the computation the prospec¬ 
tive profits to be derived from the commissary busi¬ 
ness. Such profits are not specified as factors to be 
considered by subsection (b) of Article 206, supi-a, 
and furthermore should the profits from the com¬ 
missary have been included, the value of the coin- 
missary buildings would have been reflected in two 
ways, (1) the value thereof in so far as they were 
an asset in the mining or treatment or other neces¬ 
sary handling of mineral products; and (2) their 
value in so far as they contributed to a separate and 
distinct business, namely, the business of supplying 
400 employees and 2,500 townspeople with merchan¬ 
dise. The fallacy of appellant’s position would 
seem to be obvious. 
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As sustaining the view that by “improvements” 
as used in subsection (9), supra, is meant only 
those physical improvements the principal use of 
which is in connection with the mining or treatment 
or other necessary handling of ore, attention is 
called to the administrative interpretations of the 
Act as found in Regulations 45, promulgated under 
the Revenue Act of 1918. 

Article 224 provides: 

Depreciation in the case of mines. —(a) 
The Act provides that deductions for depre¬ 
ciation of improvements “according to the 
peculiar conditions in each case” may be 
taken by a taxpayer owning or leasing min¬ 
ing property. This is deemed to include ex¬ 
haustion and wear and tear of the property 
used in mining of deposits, comprising a 

reasonable allowance for obsolescence. * * *. 
***** 

(c) The estimated physical life of a 
plant or unit thereof {including buildings, 
machinery, apparatus, roads, railroads, and 
other equipment and improvements whose 
principal use is in connection with the min¬ 
ing or treatment or other necessary handling 
of mineral products') may be defined as the 
estimated time such plant, or unit, when 
given proper care and repair, can be con¬ 
tinued in use despite physical deterioration, 

decay, wear, and tear. 

***** 

(g) Nothing in these regulations shall be 
interpreted to permit * * * any part of 
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the value of land for purposes other than 
mining to be recovered through depletiop^ or 
depreciation. (Italics supplied.) 

From the record it is manifest that the pi^fits 
■derived from appellant’s commissary were ;due 
primarily to the value of the monopoly which the 
surface rights to the land carried. The value |was 
not for the purpose of mining but for the purpose 

I 

of selling merchandise at a profit to 400 employees 
and 2,500 others living in the camp. The commis¬ 
sary was not used principally in connection with 
the mining or treatment or other necessary han¬ 
dling of mineral products, but was used princi¬ 
pally in a general merchandising business.: In 
fact the merchandising business was much more 
profitable than mining. (See Assignment of error 
(e), E. 8.) I 

As further throwing light upon the question, 
attention is invited to Article 202 of Regulations 
45, supra, which defines “capital recoverable 
through depletion deduction in the case of an oper¬ 
ating owner” as being certain specified values less 
“the value of the land at the basic date for other 
purposes than mineral production. ’ ’ 

Article 203 of said Regulations defines “capital 
recoverable through depletion deductions in the 
ease of lessee.” Subsection (c) provides, “■The 

values of a lessee’s equity, if acquired prior to 
March 1, 1913, is the value of his interest in ithe 
mineral as of that date.” 
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Appellant was in no better position than it would 
have been had it been the owner in fee. Its lease 
ran for 40 years from January 1, 1909, or until 
January 1, 1949. (R. 9.) It was agreed that the 

coal would be exhausted in 19 years from March 1, 
1913. (R. 8.) It held a tenure of over 16 years 

after the date when it was estimated that the coal 
would be exhausted. It claimed that the value of 
the land for the purposes of carrying on a com¬ 
missary business would be reduced to zero with the 
exhaustion of the coal. Article 202 of Regulations 
45, supra, specifically provides that, as relates to 
owners of land, the value of the land for purposes 
other than the production of mineral must be de¬ 
ducted from the whole value of the property in 
determining the amount upon which depletion will 
be allowed. 

Article 203 of Regulations 45, as has been shovn, 
specifically limits the right of a lessee to provide 
for depreciation and depletion to the extent of the 
value of his “interest in the mineral.” Interest 
in a merchandising business is certainly not “in¬ 
terest in the mineral.” 

Since Regulations 45 were promulgated, the Con¬ 
gress has in eveiy subsequent Revenue Act reen¬ 
acted the material provisions of subsection (9) of 
Section 234 (a) of the Revenue Act of 1918. (See 
subsection (9) of Section 234 (a) Revenue Act of 
1921, c. 136,42 Stat. 227,256; subsection (8) of Sec¬ 
tion 234 (a). Revenue Act of 1924, c. 234, 43 Stat. 
253, 284; subsection (8) of Section 234 (a), Reve- 
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nue Act of 1926, c. 27, 44 Stat. 9, 42; and subsection 
(1) (k) of Section 23 and subsection (2) (bj of 
Section 114, Revenue Act of 1928, c. 852, 45 Stat. 
791, 800, 821.) This amounts to a legislative 
approval of the administrative interpretation. 
United States v. Hill^ 120 U. S. 169; National Lfiad 
Co. V. United States, 252 U. S. 140, 143-146. 

From the Act itself and from the administrative 
interpretations, it is clear that the word “improve¬ 
ments” as used in the Act means “improvements 
whose principal use is in connection with the npn- 
ing or treatment or other necessary handling of 
mineral products.” (Article 224, subsection (c). 
Regulations 45.) The business of selling merchan¬ 
dise is certainly not an “improvement” within the 

i 

meaning specified. 

Appellant strenuously asserts that the prospec¬ 
tive profits from the commissary were taken into 
consideration at the time the lease was taken and 
doubtless in this it is correct. However, that has 
no bearing upon the issue under consideration. 
The land might have had value for agricultural or 
stock raising purposes, and such value might have 
entered into the advisability of procuring the lease. 
However, those values are incidental to the surface 
values of the land and have no bearing upon the 
value of the mineral. Likewise the exclusive rights 
to operate a commissary, a laundry, a barber shop, 
or an insurance business are rights which grow but 
of the peculiar location of the surface of the l^nd 
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and are incidental thereto. These values bear no 
relation to the value of the mineral. In any event, 
they do not constitute improvements within the 
meaning of the statute. 

Appellant contends that it was under the law en¬ 
titled to an allowance for depreciation of the value 
of its right to carry on the mercantile business on 
the premises. This is not denied. His right to such 
deduction was governed by the provisions of sub¬ 
section (7) of Section 234 (a) and he should have 
made application thereunder. He chose to claim 
a right to assess to each ton of coal mined the gross 
profits derived from a general merchandising busi¬ 
ness and obviously this he had no right to do. Had 
he made a proper claim, that claim would doubtless 
have been allowed. He can not here complain that 
he has all along mistaken his remedy. This court 
will only pass upon the questions raised in the court 
below and his right to claim a deduction for depre¬ 
ciation of his commissary business under the provi¬ 
sions of subsection (7) of Section 234 (a) was never 
raised. 

At page 28 of appellant’s brief it is said: 

The operations of the appellant under the 
lease in question were of three kinds, first, 
the mining, selling, and shipping of coal; 
second, the building and renting of houses 
on the leasehold to its employees; and third, 
the operation of a commissary and merchan¬ 
dising business on the leased premises. 
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At page 29 of appellant’s brief, it is said: ! 

The Commissioner of Internal Revenue in 
computing the March 1, 1913, value of the 
appellant’s leasehold by the present value 
method excluded from consideration only the 
profits from the mercantile branch of ithe 
business, and did not exclude the profits 
derived by the appellant from its opera¬ 
tion in building and renting houses on the 
leasehold to its employees. (Italics sup¬ 
plied.) 

It is questionable as to whether the Commis¬ 
sioner should have included the profits derived!by 
appellant from its operations in building and rent¬ 
ing houses. However, if error there was, it was in 
appellant’s favor and of this it can not complain. 

Since appellant was engaged in the business of 

i 

mining coal and also in the general merchandising 
business, it should have kept separate accounts and 

have applied for depreciation and depletion allow- 

!_ 

ances under the respective statutes applicable. In¬ 
stead, it made application for depletion and 
depreciation allowances under the provisions of 
subsection (9) of Section 234 and this application 
was properly acted upon. 

1 

CONCLTJSION 

i 

j 

It is respectfully submitted that the only ques¬ 
tion here presented is whether the value of a gen¬ 
eral merchandising business conducted on leased 
mining premises constitutes “improvements” 
within the meaning of subsection (9) of Section 
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234 (a) of the Revenue Act of 1918, and that the 
decision of the Board of Tax Appeals, holding that 
the value of such a business does not constitute 
“improvements” as the term is used in said Act, 
must be sustained. 
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